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Regeste

No violation of Article 3 - Prohibition of torture (Article 3 - Expulsion) (Conditional)
(Eritrea); No violation: 3

Erwagungen

E.20

The State Secretariat for Migration pointed out that the applicant had stated in the first
hearing that he had been detained for a period of one year and three months, from June 2012
to September 2013, whereas in the second hearing he had said that he had been detained for
seven months, from March to October 2013. It added that the applicant had also
contradicted himself a number of times in the second hearing in relation to the
commencement of his military training and the end of his schooling. Furthermore, his
account as regards histime in prison and his escape from prison lacked substance, and he
could not provide details as to what he had learned during his military training.

E.21

The State Secretariat for Migration also found that the applicant’s submissions regarding his
illegal exit from Eritrea were not credible. Despite being asked several timesto provide a
detailed account of his departure or specific events in that connection, the applicant’s
statement in that regard was superficial and limited to phrases. The State Secretariat for
Migration argued that, particularly in relation to the hours during which the applicant and
the smuggler had lost their way, it could legitimately be expected that the applicant would
provide a substantiated account, which he had failed to do. Nor had he provided a consistent
account in that regard. Moreover, he had made contradictory statements as to how long he
had stayed at home between escaping from prison and leaving the country.

E. 22

On 14 April 2016 the applicant lodged an appeal against that decision before the Federal
Administrative Court. He submitted that the authorities had initially refrained from drafting
him because of hisrole as a deacon — the fact that he was a deacon not having been
contested by the asylum authority. He referred to areport of the European Asylum Support
Office (EASO), which stated that the relevant authorities had, at times, deferred the draft of
clerics, until achange in practice in 2010 had led to a stricter approach (see paragraph 49
below). The applicant submitted that he had had to undergo his military training in Wi’ a, a
place to which, according to areport by the US Department of State (see paragraph 51),
students with poor grades were typically assigned. Shortly after reporting for duty, he had
attempted to escape. He had been caught and, as aresult, detained in March 2013. He had
managed to escape from detention in September 2013 after seven months. Fearing that he
would be detained once again or forced to perform military service, he had decided in early



October 2013 to leave the country illegally. His family had organised a smuggler. They had
fled during the night and, while attempting to cross the border at Mereb, had lost their way.
They had been apprehended by Ethiopian soldiers early in the morning of 4 October 2013
and taken to Endabaguna. One week later, they had been transferred to the Hitsas refugee
camp.

E. 23

With regard to the alleged discrepancies relating to his schooling, the applicant submitted
that he had difficulties with dates concerning the duration of his schooling and his age when
he had started and left school, but emphasised that he had consistently stated that he had | eft
school after eighth grade, having failed the exams to move on to secondary school, and
referred to areport by EASO regarding the national examination at the end of eighth grade
(see paragraph 49 below). Also, during the hearing he had corrected himself in relation to
the commencement of his military training. Furthermore, it was comprehensible that he
could not give adetailed account about things which he had learned during that training,
given that he had attempted to escape amost immediately after reporting for duty.

E.24

The applicant claimed that the discrepancies between his statements in the first and the
second hearings concerning the duration of his detention were due to his poor level of
education. He emphasised that his statements as regards the time of the end of his detention,
September 2013, were consistent. In relation to the conditions of detention, he argued that
the account he had given to the asylum authorities very much reflected his personal
experiences. he had stated that the prison had been dirty, that it had been very hot, that
detainees had had lice, that there had been fixed meal times, and that he had been taken
outside in the mornings and evenings to relieve himself. In light of this monotonous pattern,
the mistake, if any, had been on the part of the interviewer, who had asked for a description
of specific events. In that regard, the applicant argued that his account that he had been
beaten with a wooden stick and kicked while lying on the ground in front of everyone as
punishment related to a specific personal event. He emphasised that the interviewer had not
guestioned him about his scars, which he alleged were the result of that incident, or about
specific events surrounding his escape from prison, pointing out that the latter issue had
been raised by the representative of the non-governmental organisation who had been
present as a neutral witness at the second hearing. As to the time between his escape from
prison and his departure from Eritrea, the applicant argued that hisfirst statement that he
had left Eritrea one week after escaping from prison, and his second statement that he had
spent two days at his parents homein A. during that time, were not contradictory.

E. 25

With regard to the circumstances of his departure from Eritrea, he emphasised that his
account had been consistent as regards the time when he and the smuggler had |eft the
village and when they had been apprehended by Ethiopian soldiers. It was only logical that
he could not make detailed statements about the area, as he had no knowledge of that area
and had fled during the night. His most prominent memory related to the fears he had
experienced when they lost their way. He could aso recall the exact words in Amharic used
by the Ethiopian soldiers when they had been apprehended. His account, which revolved
around feelings of thirst, hunger and fear, and which mentioned the many thorn bushesin
their way and the howling of hyenas, corresponded to his young age and poor level of



education. Moreover, the State Secretariat for Migration had wrongfully concluded that
there was a contradiction in his statements concerning the smuggler’ s reaction when they
had lost their way.

E. 26

Lastly, the applicant submitted that he did not belong to any of the groups of people who
could possibly obtain avisato exit Eritrea. Referring to aletter from UNHCR —the original
of which he presented — stating that he was registered in the Hitsas refugee camp in Ethiopia
on 8 November 2013, and to the fact that crossing the border to enter Ethiopia by land was
aways unlawful (see paragraph 49 below), he argued that he had proved hisillegal exit
from Eritrea.

E. 27

In conclusion, the applicant argued that he was a refugee as defined in section 3 of the
Asylum Act, on account of hisfear of ill-treatment for having deserted from military
service. In the alternative, he claimed to qualify for temporary admission because of
“subjective post-flight grounds’ (as set out in section 54 of the Asylum Act), notably his
illegal exit from Eritrea and his asylum application in Switzerland. Further, in the
aternative, he aleged that his removal to Eritrea was neither permitted in the light of
Article 3 of the Convention nor reasonable, entitling him to temporary admission to
Switzerland.

E. 28

On 9 May 2016 the Federal Administrative Court rejected the applicant’ s appeal, finding
that he had failed to credibly demonstrate his asylum claim. It noted that it was not apparent
why the applicant’s age — he was 24 years old at the time of hisinterviews—or level of
education should lead to different conclusions as to the credibility of his account, and
considered that his two statements concerning the end of his schooling, either in 2005/2006
or 2007/2008, could not be reconciled with each other or with his student identity card,
which indicated that he was a student in 2010. The court also considered that the applicant’s
statements regarding the time and content of his military training lacked substance. It
commented that, even if the applicant had left the military shortly after reporting for duty,
he could be expected to provide a detailed and specific account of it, given that he merely
had to talk about something which he had experienced in person. Viewing the duration and
dates of the applicant’ s detention as key elements of his asylum claim, the court noted that a
discrepancy of eight months as regards the duration, and the different dates given in the first
two hearings as regards the end of the detention, constituted fundamental contradictions
which could not be resolved by his references to conditions of poor hygiene and being let
outside twice aday to relieve himself.

E. 29

Referring to its judgment in an earlier case concerning Eritrea, the court reiterated that the
only way to exit Eritrealegally was with avalid passport and an additional exit visa, and
that the practice concerning the issuance of an exit visawas very restrictive. They were
Issued to afew people who were considered loyal, in exchange for payment of significant
sums. Asarule, children aged 11 or more, men under the age of 54, and women under the
age of 47, were not granted exit visas. People attempting to leave the country without
authorisation risked their life, as the border guards were under ordersto prevent attemptsto
flee by way of targeted shots (a* shoot to kill” policy), in addition to imposing punishment



as set out by law. The Eritrean Government viewed illegal exits as an indication of political
opposition, and tried to get both the reduction in defence readiness and the mass exodus
under control through draconian measures.

E.30

The Federal Administrative Court noted that finding that the applicant had concealed the
true circumstances of his departure was not in itself sufficient to conclude that he had left
the country legally. However, the burden of proof did not shift to the authorities, and the
applicant was required to provide a substantiated and consistent account concerning the
reasons for and circumstances of his departure. Considering that his account given at
first-instance level was not credible, which also raised doubts about his overall credibility,
and that he had not provided comprehensible explanations in his submissions on appeal, the
court found that the applicant had failed to credibly demonstrate that he had |eft Eritrea

illegaly.
E.31

The Federal Administrative Court added that the applicant could not rely on the letter from
UNHCR stating that he was registered in the Hitsas refugee camp in November 2013, since
the conditions in Ethiopian refugee camps were chaotic and, in the case of people of
Eritrean origin, there was no comprehensive assessment of whether they faced persecution
at the time they were registered in those camps. This was supported by the wording of the
registration, which read that it constituted a recognition primafacie that the applicant was a
refugee within the mandate of UNHCR.

E. 32

Furthermore, the court found that the applicant’s removal was possible, permitted and
reasonabl e within the meaning of section 83(1)-(4) of the Aliens Act. In particular, the
applicant was a young man in good health who had a support network in his hometown,
notably hiswife and their son, who lived in the same house as his parents.

E.33

On 19 May 2016 the State Secretariat for Migration set a deadline for the applicant’s
voluntary departure, which passed on 17 July 2016. |I. RELEVANT DOMESTIC LAW
AND PRACTICE

E.34

The relevant provisions of the Asylum Act of 26 June 1998 ( Asylgesetz , 142.31) read as
follows: Section 3 — Definition of the term refugee “ 1. Refugees are persons who, in their
native country or last country of residence, are subject to serious disadvantages or have a
well-founded fear of being exposed to such disadvantages for reasons of race, religion,
nationality, membership of a particular social group, or owing to their political opinions. 2.
Serious disadvantages include a threat to life, physical integrity or freedom, as well as
measures which exert intol erable psychological pressure. Motives for seeking asylum which
are specific to women must be taken into account. 3. Persons who are subject to serious
disadvantages or have a well-founded fear of being exposed to such disadvantages because
they have refused to perform military service or have deserted are not refugees. The
provisions of the Convention of 28 July 1951 relating to the Status of Refugees are
reserved. 4. Persons who claim grounds based on their conduct following their departure
which are neither an expression nor a continuation of abelief already held in their native



country or country of origin are not refugees. The provisions of the Refugee Convention are
reserved.” Section 5— Ban on refoulement “1. No person may be forced in any way to
return to a country where hisor her life, physical integrity or freedom is threatened for any
of the reasons stated in section 3(1), or where he or she would be at risk of being forced to
return to such a country. 2. The ban on refoulement may not be invoked if there are
substantial grounds for the assumption that, because the person invoking it has alegally
binding conviction for a particularly serious felony or misdemeanour, he or she represents a
threat to Switzerland' s security or isto be considered dangerous to the public.” Section 7 —
Proof of refugee status “1. Any person who applies for asylum must prove or at least
credibly demonstrate his or her refugee status. 2. Refugee statusis credibly demonstrated if
the authority regards it as proven on the balance of probabilities. 3. In particular, cases are
not credible if they are unfounded in relation to essential points or are inherently
contradictory, do not correspond to the facts, or are substantially based on forged or
falsified evidence.” Section 54 — Subjective post-flight grounds “ Refugees shall not be
granted asylum if they became refugees in accordance with section 3 only by leaving their
native country or country of origin, or asaresult of their conduct after their departure.” The
relevant provision of the Aliens Act of 16 December 2005 ( Bundesgesetz Uber die
Auslanderinnen und Auslander , 142.20) provided as follows: Section 83 — Order for
temporary admission “1. If the enforcement of removal or expulsion is not possible, not
permitted or not reasonable, the SEM [State Secretariat for Migration] shall order
temporary admission. 2. Enforcement is not possibleif the foreign national is unable to
travel or be taken to his or her native country, or country of origin, or athird country. 3.
Enforcement is not permitted if Switzerland’ s obligations under international law prevent
the foreign national from making an onward journey to his or her native country, country of
origin, or athird country. 4. Enforcement may be unreasonable in respect of foreign
nationalsif they are specifically endangered by situations such as war, civil war, general
violence and medical emergency in their native country or country of origin. ... 8. Refugees
for whom there are reasons to refuse asylum in accordance with sections 53 and 54 [of the
Asylum Act] shall be granted temporary admission. ...”

E.35

In accordance with the consistent case-law of the domestic courts, cases where applicants
made new submissions which were not part of previous asylum proceedings, and on the
basis of which they claimed to be refugees, were to be treated as subsequent asylum
applications under section 111c of the Asylum Act (see, for example, Federal
Administrative Court judgment of 16 December 2014, no. E-1666/2014, paragraph 4.6).
Where the submissions only related to new impediments to the enforcement of the person’s
removal and did not contain new aspects concerning the criteria of the refugee definition,
they were to be treated as requests for reconsideration under section 111b of the Asylum
Act (ibid.). I1l. RELEVANT COUNTRY INFORMATION ON ERITREA A. Reports by
the UN Commission of Inquiry on Human Rights in Eritrea 1. The first report (2015)

E. 36

On 5 June 2015 the UN Commission of Inquiry on Human Rights in Eritrea (“the
Commission”) presented the 483-page detailed findings of its first report to the UN Human
Rights Council (A/HRC/29/CRP.1).

E. 37



It observed that, pursuant to Article 5 of Proclamation No. 82/1995 (National Service
Proclamation), all Eritrean nationals between the ages of 18 and 50 had a duty to participate
in national service (8 1178 of the report). Exemptions were applied very narrowly in
practice, and mainly concerned people with severe permanent disabilities, aswell as
married women and single mothers (88 1193-1210). Those between the ages of 18 and 40
had a duty to participate in an 18-month period of active national service, comprising six
months of military training in atraining centre, followed by twelve months of active
military service and development work in a combat force unit (8 1179). The Government
extended the statutory national service period of 18 months and made it an indefinite period,
effectively leading to a constant state of general mobilisation, arguing that the “no war, no
peace” situation with Ethiopiajustified the indefinite extension of the period of conscription
(81181). National service was also designed to contribute to the economic reconstruction of
the country following the struggle for independence, and conscripts were assigned to
perform abroad set of tasks, going far beyond military core functions, and working in the
development, construction and maintenance of infrastructure projects, in the agricultural
sector and in the fledgling industrial and mining sectors (88 1176-1177).

E. 38

The Commission documented a pattern of conscription into national service at an early age
with no prospect of formal discharge or release for other reasons, noting that there was a
clear pattern of conscription beyond the statutory period of 18 months of national service (8
1250). Conscripts were not informed about the length of time they were expected to serve
beyond the statutory 18 months, and had to remain in national service when the mandatory
period of active national service lapsed (ibid.).

E. 39

While the majority of conscripts were sent to the Sawa military training camp, certain
conscripts were sent to other military training camps (8 1294). The latter category of
conscripts included children and adults who had been caught attempting to flee and were
thus seen as “traitors’; individuals who were being punished for the conduct of their
parents; those who had not reached twelfth grade because they had dropped out of schooal,
had not attended classes or had not passed exams; and those suspected to have purposely
repeated classes several times to avoid reaching twelfth grade and being sent to Sawa
(ibid.). One of the most notorious camps was opened in Wi’ ain around 2003 and was in
operation until its closure sometime before 2010 following a high number of deaths among
conscripts (8§ 1295). Testimonies corroborated by satellite imagery indicated that Wi’ a had
subsequently been reopened (ibid.). The Commission found that the harsh treatment, the
lack of aclear distinction between training and labour, combined with the blurred line
between trainees and detai nees suggested that Wi’ a may have been used as a re-education
and correction camp rather than a normal training centre (8 1302).

E. 40

Article 37 of the National Service Proclamation provided for punishments for the
non-performance of military service, without prejudice to more rigorous punishment under
the 1991 Transitional Penal Code of Eritrea (8 1234). Under the Transitional Penal Code,
this statutory offence could lead to imprisonment for longer periods of time, up to life
imprisonment in the case of desertion in times of emergency, general mobilisation or war
(ibid.). Desertion from active service could be punished by the death penalty (ibid.). In



practice, draft evaders and deserters, if caught, were severely punished (8 1241), and the
treatment of apprehended draft evaders and deserters during detention often amounted to
torture, cruel, inhumane or degrading punishment (8 1389).

E. 41

The Commission further noted that Eritreaimposed severe restrictions on citizens
departure from the country (8 400). Exit visas were required (8 401). The criteriaand
conditions for granting an exit visa were not provided for by law and were |eft to the
determination of the Government (8 402). Testimony collected by the Commission revealed
that exit visas were issued to certain individuals like older women, individuals who had
completed national service, when the nature of their occupation required regular travel, and
individuals who needed medical treatment abroad (88 403-404). Proclamation No. 82/1995
prohibited Eritrean citizens of military age from going abroad unless they could prove that
they had fulfilled their national service duty or were permanently exempt from doing so (8§
406).

E. 42

The Commission considered that the testimony collected indicated that the border was
relatively porous (8 416). Escapees usually crossed the border on foot (8§ 417) and often
hired smugglers who knew where border guards were stationed (§ 418).

E. 43

Asregards individuals forcibly returned to Eritrea, the Commission stated: “431.
Individuals forcefully repatriated are inevitably considered as having left the country
unlawfully, and are consequently regarded as serious offenders, but also as ‘traitors.” A
common pattern of treatment of returneesistheir arrest upon arrival in Eritrea. They are
guestioned about the circumstances of their escape, whether they received help to leave the
country, how the flight was funded, whether they [had] contact with opposition groups
based abroad, etc. Returnees are systematically ill m treated to the point of torture during
the interrogation phase. 432. After interrogation, they are detained in particularly harsh
conditions, often to ensure that they will not escape again. Returnees who spoke to the
Commission were held in prison between eight months to three years. Male returnees from
[country A] were held on Dhalak Island after afew months of detention at Adi Abeito.
Deportees from other countries were held in prisons such as Prima Country and Wi’ a. 433.
Witnesses who spoke to the Commission noted the severe conditions during their detention.
They were made to undertake forced labour and were frequently punished by prison guards
for inconsequential matters. [Country A] returnees recounted that, on one occasion, they
had been reportedly even denied drinking water where they were detained at Dhalak Island
where temperatures often soared to 50 degrees Celsius. As a consequence, many fell sick
after drinking unsafe water. ... 435. At no point are returnees given opportunity to contact
their families, nor are they informed of the length of their detention. Relatives find out
about individuals who have been forcefully repatriated only when the latter manage to
escape from the prison or the national service, or flee the country another time. After their
release, women and accompanied children are usually alowed to go home. Male
unaccompanied minors and those of draft age are sent to military training. 436. The
Commission found however two exceptions to the rule that returnees are arrested, detained
and forced to enlist in the national service upon their arrival in Eritrea. A group of Eritreans
was returned from [country D] with aletter certifying that they had paid the 2 per cent



Rehabilitation Tax and had already been detained several yearsin [country D]. The witness
had himself been imprisoned for three yearsin [country D]. He was given a permit to return
to his hometown, but which had to be renewed every two months. He |eft Eritrea again
shortly after being deported. The other case concerned forced repatriations to Eritreain
2014, where seven older men were reportedly freed while the younger men who were
returned in Eritrea at the same time were not released.” 2. The second report (2016)

E.44

On 9 May 2016 the Commission presented its second report to the UN Human Rights
Council (A/HRC/32/47), which stated: “33. On 8 April 2015, Y emane Gebreab, at the
Bruno Kreisky Forum for International Dialogue, announced that Eritreaintended to limit
its military/national service programmes to 18 months. Eight months later, however, the
Government stated: Eritrea has no option but to take necessary measures of self-defense
that are proportionate to the threat it faces ... Thisisthe reason why National Service —
limited by law to 18 months — remains prolonged. 34. In February 2016, the Minister for
Information, Y emane Ghebremeskel, confirmed that there were no plansto limit military
service programmes, stating that ‘* demobilization is predicated on removal of the main
threat’, and ‘Y ou are talking about prolongation of national servicein responseto ...
continued belligerence by Ethiopia.” 35. The commission emphasizes that mandatory
military/national service is not necessarily a human rights violation. What distinguishes the
military/national service programme in Eritreafrom those in other Statesis (a) its
open-ended and arbitrary duration, which routinely exceeds the 18 months provided for in a
decree issued in 1995, frequently by more than a decade; (b) the use of conscripts as forced
labour in awide range of economic activities, including private enterprises; and (c) the rape
and torture perpetrated in military camps, and other conditions that are often inhumane. ...
37. Initsfirst report, the commission reported extensively on cases of arbitrary detention,
enforced disappearance, and torture and other cruel, inhuman or degrading treatment in
detention centres, military and civilian, official and unofficial. 38. The commission
interviewed many Eritreans who had fled the country in the previous two years and reported
that the violations described continue. Almost al of those arrested are detained in violation
of fundamental rules of international law. Apart from those accused of minor common
crimes or misdemeanours, most are detained without any form of judicial proceeding
whatsoever. In the vast mgjority of those cases, the families of those detained receive no
official information about the fate of their relatives. Lastly, many of those detained who
spoke with the commission — either because they had been released or because they had
escaped — described various forms of torture inflicted on them to obtain information or to
punish them for alleged wrongs, or simply to create ageneral climate of fear. ... 57. Inits
resolution 29/18, the Human Rights Council extended the mandate of the commission of
Inquiry to investigate systematic, widespread and gross violations of human rightsin
Eritrea, including where these violations may amount to crimes against humanity. ... 65. ...
[T]he victims of the military/national service schemesin Eritrea are not bought and sold on
an open market. Rather, the powers attaching to the right of ownership in Eritrea are
revealed by (@) the uncertain legal basis for the national service programmes; (b) the
arbitrary and open-ended duration of conscription, routinely for years beyond the 18 months
provided for by the decree of 1995; (c) the involuntary nature of service beyond the 18
months provided for by law; (d) the use of forced labour, including domestic servitude, to
benefit private, PFDJ-controlled and State-owned interests; (e) the limitations on freedom
of movement; (f) the inhumane conditions, and the use of torture and sexual violence; (Q)



extreme coercive measures to deter escape; (h) punishment for alleged attempts to desert
military service, without an administrative or judicial proceeding; (i) the limitations on all
forms of religious observance; and (j) the catastrophic impact of lengthy conscription and
conditions on freedom of religion, choice, association and family life. ... 68. The
commission concludes that there are reasonable grounds to believe that, within the context
of military/national service programmes, Eritrean officials exercise powers attaching to the
right of ownership over Eritrean citizens. It also determines that, despite the justifications
for amilitary/national service programme advanced in 1995, the programmes today serve
primarily to boost economic development, to profit State-endorsed enterprises and to
maintain control over the Eritrean population in a manner inconsistent with international
law. The commission therefore finds that there are reasonable grounds to believe that
Eritrean officials have committed the crime of enslavement, a crime against humanity, in a
persistent, widespread and systematic manner since no later than 2002.”

E. 45

These aspects are further elaborated on in the detailed findings which the Commission
presented to the UN Human Rights Council on 8 June 2016 (A/HRC/32/CRP.1). B. Reports
by EASO 1. The November 2016 report “Eritrea— National Service and Illegal Exit”

E. 46

In November 2016 EA SO published a country of origin information report entitled “ Eritrea
— National Service and Illegal Exit”. The report was authored by the Swiss State Secretariat
for Migration, which also published the German version of the report in June 2016, and
reviewed by the Norwegian and Swedish asylum and migration departments prior to its
publication. It constituted a partial update of the May 2015 EA SO report “Eritrea Country
Focus’.

E. 47

In itsintroductory chapter (pp. 13-17), the November 2016 report elaborated on the
methodology employed and the sources used. A fact m finding mission to Eritrea and
neighbouring countries had been conducted in February and March 2016. The report stated:
“[It] was not possible to visit any detention facilities during official visits made to Eritrea.
Other migration services, international organisations and diplomats likewise had no access
to Eritrean prisons. ... Access to information about Eritrea, particularly on human rights
issues, is difficult. The Eritrean Ministry of Information controls all mediain Eritrea.
Researchers, journalists and representatives of human rights organisations are generally
unable to conduct research in the country, or can do so only to avery limited degree. The
Eritrean authorities publish very little detailed information about the national service. There
isasimilar lack of transparency regarding the implementation of |egislation on national
service and illegal exit; and the authorities do not publish any guidelines or implementing
provisions. This means that there is alack of essential sources of information on those
topics that are relevant to international protection status determination. The information
availableis based almost exclusively on the following three categories of sources:
Statements made by the Eritrean government : The Eritrean government generally dismisses
all allegations of human rights violations. It makes its statements public, inter alia, via
Eritrea’ s state media, including the portal www.shabait.com. Representatives of the Eritrean
government, of the ruling party (the People’s Front for Democracy and Justice, PFDJ) and
of organisations close to the government also constantly make statements to foreign media



and delegations. These statements can be accessed via the media and in various Country of
Origin Information (COI) reports. Assessments by personsin Eritrea : Residents of Eritrea
(Eritreans and foreign nationals) are best placed to report on the current situation in the
country. However, in the experience of the SEM, their knowledgeis limited: just like
foreign visitors, people from Asmarawho are normally contacted by journalists and other
observers have no access, for example, to prisons or military camps, meaning that
information they provide is based on reports from acquaintances. In recent years, the
Eritrean authorities have appeared to tolerate greater criticism. However, residents of
Eritrea are rather cautious and reserved when speaking to foreigners (in particular foreign
media and official delegations). Accordingly, situation reports provided by Eritrean
residents and foreign observers (diplomats, employees of international organisations) tend
to be more positive than those provided by exiled Eritreans. These assessments —
predominantly assessments by foreign observers — are accessible, inter alia, in the reports
produced by various national COI unitsin Europe. Assessments by persons who have | eft
Eritrea : Reports by human rights organisations in particular are based to a considerable
extent on statements by people who have left Eritrea. In the experience of the SEM, these
organisations are mainly contacted by people who claim to have had terrible experiences
before |eaving the country or who, for other reasons, would like to draw attention to abuses
in Eritrea. The Eritrean government is likewise frequently the subject of harsh criticismin
pro m opposition diaspora media; there are, however, also pro-government diaspora media.
The views of people who have |eft Eritrea can mostly be found in human rights reports
produced by organisations such as Human Rights Watch and Amnesty International or by
the US Department of State, and also sometimes in the mediain the destination countries of
Eritrean migrants. ... The Swiss [Country of Origin Information] unit’s views on the sources
used in the individual sections are as follows: Legal position : The Eritrean legal provisions
on national service and illegal exits are publicly accessible. However, the authorities” and
the military’ sinternal guidelines are not accessible despite apparently also being applied in
those areas. Position of the Eritrean government : Thisinformation is mostly based on
statements made by representatives of the Eritrean government, of the authorities, of the
ruling party (the PFDJ) or of one of two organisations that are close to the government, the
National Union of Eritrean Y outh and Students (NUEY S) and the National Union of
Eritrean Women (NUEW). During the fact-finding mission, these representatives provided
information on the topics covered in this report. The Eritrean authorities proofread and
confirmed all the statements taken from the discussions held and used in the report. In
addition to the interviews conducted as part of the fact m finding mission, public statements
made by representatives of the Eritrean government were also included in the report. The
government representatives provided information about the arrangements for dealing with
deserters, draft evaders etc. that is at odds with the legal position. However, neither they nor
other people interviewed as part of the fact-finding mission were able to substantiate the
information provided by means of guidelines, court judgments or statistics. Nor was it
possible to discuss issues relating to national service with the competent ministry — the
Ministry of Defence. Views of international observersin Asmara: The assessments of the
situation by people in Eritrea were mostly obtained by interviewing representatives of
international organisations and foreign embassies as well as a number of other residents of
Asmara. The views of the international observers are based almost exclusively on anecdotal
knowledge acquired from conversations with Eritreans and on the conclusions that they
themselves have drawn from that information. Since these observers are based in Asmara,



this anecdotal knowledge relates mostly to the capital and its surrounding areas; regional
variations cannot be ruled out. They aso do not have access to guidelines, court judgments
or statistics about the arrangements for dealing with deserters, draft evaders etc. Since only
relatively few international representatives reside in Asmara and they arein frequent
contact with one another, there isarisk of information round-tripping and false
corroboration. In addition, in isolated cases, this section also provides information obtained
from interviews with Eritreans living in Asmara. At the request of the people interviewed
for this report, the sources of al information of this kind have been made anonymous. 2015
and 2016 reports : Four different categories of reports were used: » Detailed human rights
reports published by the UN Commission of Inquiry in June 2015 and 2016 and by
Amnesty International in December 2015. Both sets of reports are mainly based on
statements made by people who have left Eritrea for reasons that make them very critical on
the situation there, and in addition on external experts and public sources. The statements
used by Amnesty International relate to 2014 and 2015, and those used by the UN
Commission of Inquiry cover the period from 1991 to 2015/2016. « Annual summary
reports on the human rights situation in 2015 produced by Amnesty International, Human
Rights Watch and the US State Department. These reports are based on a variety of sources,
primarily from outside Eritrea, which in most cases are not explicitly stated.  Reports by
Country of Origin Information (COI) unitsin the United Kingdom, Norway and Sweden
that were published following fact-finding missions conducted in late 2015 or in the spring
of 2016. In producing these reports, and in addition to the findings of the fact-finding
missions, these units (with the exception of the UK unit) also used findings taken from
other reports and the views of experts from outside Eritrea. « Various relevant media reports
from Europe, Eritrea and the Eritrean diasporathat are based on a very wide variety of
sources.”

E. 48

In substance, the report stated: “ According to most sources consulted for this report,
deserters apprehended within Eritrea are usually returned to their military unit or civilian
duty and punished. These punishments are imposed extrgjudicialy by their superiors. There
Isno possibility of appeal. However, the treatment of deserters appears to have become less
harsh in recent years. Most sources report that first time offenders are now usually detained
for severa months. Punishment for deserters from the military part of national serviceis
reportedly more severe than punishment imposed on those deployed in the civilian part. As
deserters are not tracked down systematically, a number of them effectively go unpunished.
... According to amost all sources, individuals who leave Eritreaillegally are also subjected
to extrgudicial punishment. It is unclear who isin charge of imposing penalties. No
judgments are made public and there is no possibility of appeal. However, the policy
currently applied by the authorities appears to alow for shorter prison sentences than those
enshrined in the law. According to most reports, the detention period now commonly lasts a
few months up to two years, depending on the circumstances. After being released,
deserters have to resume their national service, while draft evaders are conscripted for
military training. The alleged ‘ shoot-to-kill order’ at the border is not followed strictly,
according to most consulted sources. However, shootings may occur. For voluntary
returnees from abroad who had previously evaded draft, deserted or |eft the country
illegally, the draconian laws are reportedly not applied at the moment, provided they have
regularised their relationship with the Eritrean authorities prior to their return. According to
anew, unpublished directive, such returnees are exempt from punishment. It is understood



that the majority of the individuals who have returned according to this directive have
effectively not been persecuted. Nonetheless, concerns remain. Thereisno legal certainty,
because the directive has never been made public. Furthermore prospective returnees are
obliged to pay a diasporatax (2% tax) to an Eritrean representation abroad and to sign a
‘letter of regret’ in case they have not yet fulfilled their national service duty. It should also
be noted that not all Eritreans are able to return this way. For example, persons who were
critical of the Eritrean government during their time abroad are either denied return or
would risk detention upon their return. So far, the majority of Eritreans who returned did so
voluntarily and only temporarily. The long-term consequences of returns on a permanent
base are still unknown. Thereis hardly any information available regarding the treatment of
forcibly returned persons. In the last few years, only Sudan (and possibly Egypt) forcibly
repatriated Eritreans. As opposed to voluntary returnees, those forcibly returned are not able
to regularise their relation with the Eritrean authorities prior to returning. The few available
reports indicate that the authorities treat them similarly as persons apprehended within
Eritrea or whileleaving illegally. For deserters and draft evaders, this means being sent
back to national service after several months of detention. Regularisation is not necessary
for persons who have not reached conscription age yet or who have fulfilled their national
service duty already. Nevertheless, it cannot be excluded that adults are punished for
non-payment of the diasporatax or for illegal exit. Over the last few years, the Eritrean
authorities have announced several reforms of the national service. Most notably, they
promised to limit the length of duty to 18 months starting from the 27 th conscription round.
This has not been fulfilled yet. National service remains open-ended and conscription lasts
for several years. According to sources consulted, a growing number of conscripts who had
been deployed in civilian roles are discharged once they have served for between 5 and 10
years. However, no reliable information is avail able on the demobilisation and dismissal of
conscripts assigned to the military part of national service. In early 2016, the authorities
announced a pay rise in the civilian part of the national service. According to sources
consulted, implementation has already started.” 2. The May 2015 report “Eritrea— Country
Focus’
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The report set out, inter alia, the following: “ Education ... In theory, school attendanceis
compulsory for the first eight years. At the end of the eighth year, children sit anational
examination before moving on to secondary school; the pass rate stands at about two-thirds.
... Exemptions from national/military service ... In the past, religious leaders of the four
official religious communities ... were partially exempt from military service but this
stopped being the case in 2010 at the latest. ... Legal exits ... [Legal] [b]order crossings are
only possible at one of the allocated border control points, which include Asmaraairport,
Massawa sea port and several border crossings into Sudan ...” 3. The report “Latest asylum
trends — 2016 overview”

E. 50

The report set out, inter alia, that in 2016 92% of the decisions on applications for
international protection from Eritrean nationals taken in Member States of the European
Union plus Switzerland and Norway were positive, that is resulting in the grant of either
refugee status or another form of protection. C. The 2009 Country Report by the US
Department of State 51. The 2009 Country Report on Human Rights Practices — Eritrea,
published by the US Department of State on 11 March 2010, stated, inter alia: “ Students



who received poor gradesin high school had in the past been sent to the Wi’ a Military
Camp in lieu of being allowed to complete the academic year.” D. Relevant case-law of the
Upper Tribunal (Immigration and Asylum Chamber) of the United Kingdom 52. On 10
October 2016 the Upper Tribunal (Immigration and Asylum Chamber) of the United
Kingdom (hereafter “the Upper Tribunal) issued country guidance in its judgment in the
case of MST and Others (national service —risk categories), Eritrea CG [2016] UKUT
00443 (1AC), which contained a comprehensive examination of all up-to-date material on
Eritrea. The judgment’ s findings included the following: “... National service ... 280. [T]he
preponderance of the evidence points strongly to the conclusion that the Eritrean regime of
military/national service (excluding civilian national service and the people’s militia), is
characterised by a system that often responds to transgressors with harsh and
disproportionate punishments. We exclude from this conclusion civilian national service
and the people’ s militia because by contrast the evidence does not demonstrate that
punishment for transgressions by persons evading or deserting from one or the other is
either aslikely or as severe in nature. 281. We would accept that the preponderance of
evidence aso indicates that roundups (giffas) are happening less frequently and that the
“shoot to kill” policy is now intermittent and arbitrarily applied and that punishment of
family members or associates may not be as common as it was, but these are only some of
the regime’ s repertoire of punishments, and there is a substantial body of evidence,
including the US State Department reports, indicating that the generality of evaders and
deserters are harshly punished and thisis a common thread running through the majority of
source evidence. We note that the 2015 [UN Commission of Inquiry] Report ... refersto the
grant of an amnesty to deserters in November 2014, but this was from detention and the
Report does not suggest this represented a change of government policy. The main evidence
concerning this matter on which the respondent relies is that from Eritrean government
ministers and interviews with individuals during the [fact-finding mission of the United
Kingdom] and we have explained why we feel that this evidence should be approached with
caution ... We have taken into account the evidence of [Amnesty International] ... that
punishment for deserters is generally more severe although thisis arbitrary and that the
generality of evaders and deserters are punished with imprisonment for varying periods.
Those caught on the border trying to flee are amost always subjected to periods of arbitrary
detention. Generally ... those arrested for evading service are detained for some time
between one and six months. The reports demonstrate ... a high level of variation which is
said to be indicative of the arbitrary nature of punishments that are at the discretion of
officers. The EASO Report [of May 2015] concludes ... that deserters and evaders are
punished by imprisonment if caught within the country before being able to leave or on
return at the airport and that punishment is harsh being more severe for deserters. [The]
evidence [of expert witness Professor Kibreab] throughout is that deserters/evaders will be
subject to persecution. 282. The 2015 [UN Commission of Inquiry] Report ... reports
arbitrary detention, enforced disappearance, torture and mistreatment generally in Eritrean
detention centres. The Commission spoke to those who had fled in the past two years and
reported that they had been subject to ill-treatment and detained without due process. The
Commission ... reports arbitrary detention for periods ranging from months to years,
enforced disappearances ... and torture ... EASO reports ... poor conditionsin detention. The
Swiss fact-finding report of March 2016, to which several references are made in the new
Home Office [Country Information and Guidance] of August 2016, considers that even
though the treatment of deserters appears to have become less harsh in recent years, ‘[m]ost



sources report that first time offenders are now usually detained for several months' ...
Given that we consider anything beyond very short-term detention in Eritreato create areal
risk of ill-treatment, this confirms our view that deserters/evaders continue to face areal
risk of persecution. 283. To summarise, we reject the respondent’ s case that enforcement
and punishment is reserved for those who are involved in oppositional activity over and
above desertion or evasion. It isimpossible in our view to derive from the evidence as a
whole any other conclusion than that for Eritreans inside the country any evasion of military
service or desertion still carries areal risk that the generality of transgressors will be subject
to treatment which amounts to persecution as well as serious harm. ... 287. Asregards the
eligibility requirements for national service, age (and duration) in particular, we will deal
below with the age requirements when considering the categories of lawful exit visas ... But
in anutshell we consider that the age limits for national service are likely to remain the
same as stated in MO [(illegal exit —risk on return), Eritrea CG [2011] UKUT 00190
(IAC)], namely 54 for men and 47 for women except that for children the limit is now likely
to be 5 save for adolescents in the context of family reunification. For the people' s militia,
the age limits are likely to be 60 for women and 70 for men. 288. In relation to duration, it is
agreed on al sides that national service isindefinite and open-ended, but thereis
disagreement as to whether this means that it results in most Eritreans performing
military/national service duties permanently or for very prolonged periods. As noted above,
the respondent’ s position is that actual performance of military/national serviceisvariable
and uncertain, but that there isareal prospect of discharge. Thisisin stark contrast to the
position of the appellants, UNHCR and [Professor Kibreab]. 289. We accept that there are
no clear statistics relating to the number of individualsin national service, but it is
reasonable to infer from what evidence thereis, that at any one time most people are not
engaged in the performance of military or national service duties. Most sources estimate
Eritrea to have a population of over 6.3 million. The 2015 [UN Commission of Inquiry]
Report states that there are 201,750 active members of the armed forces, the majority being
national service conscripts ... The EASO Report [of May 2015] ... states that thereisno
official dataavailable regarding the number of people engaged in national service but
various estimates place the figure at between 200,000 and 600,000 in recent years,
approximately half of whom are assigned to active military service. [Professor Kibreab]'s
opinion isthat 9.2 per cent of the population has been conscripted over the past 20 years
(the figures, he states, do not take into account those who have fled the country). The
respondent does not accept [Professor Kibreab]’' s percentage figure, claiming that it isfar
less. However, even if we accept [Professor Kibreab]’s opinion on the issue, which isthe
most favourable to the appellants, the figures are significant. The only logical conclusion
we can draw from them is that active performance of national service duties cannot be as
extensive as the appellants and UNHCR assert. The system remains indefinite and
open-ended in the sense that all persons of or approaching eligible draft age or within the
age limits for the people s militiaremain obliged to perform military/national service; but it
isadistinct matter whether persons have to actually perform military/national service and
for what periods of time. We shall return to the possible implications of this conclusion
when we deal further with demobilisations/discharges ... 290. We also consider the
evidence to indicate that discharge/rel ease is a more common phenomenon than the
appellants contend. We will address this issue more fully when we deal with
demobilisations/discharges and with draft evaders and deserters ... 294. We note that there
is wide recognition that (separate from the legal possibilities for exemption, which all agree



are limited by legislation to medical cases), a significant number of people appear ableto
obtain exemptions based on contacts and/or bribes. We take the principal thrust of the
evidence regarding such avenues as being that national serviceis not necessarily an
unavoidable experience for everyone in Eritrea. ... 304. A person starts national service at
age 18 or indeed even younger in some cases. It isvery unlikely that a conscript will be
released within the first 18 months of service when a conscript is engaged in active national
service (which comprises six months military training and 12 months military service). Our
understanding is that immediately after this period conscripts are redeployed. The evidence
points strongly, therefore, to a system which conscripts young people at 18 (or earlier) and
then requires them to continue national service uninterrupted beyond completion of the
initial 18 months. When a person starts national service, the term they will be expected to
complete is not known and to this extent it is arbitrary and indefinite. Ordinarily, by the
time they are in their mid-20s (unless they have been discharged or dismissed or released)
they arelikely to have been in national service for 7 years. The critical issueis how long the
period is likely to be for them to be accepted to have completed national service in the eyes
of the Eritrean authorities. Here there is evidence going both ways. ... 306. We are bound to
say we have had very considerable difficulty deciding thisissue, notwithstanding the
preponderance of sources that describe national service as protracted, for two reasons. First,
because for reasons set out earlier we consider it likely that release is commonplace.
Secondly because (as also noted earlier) the figures of personsinvolved in national service
at any one time appear to indicate that 9 out of 10 persons are not engaged in national
service duties. If we had felt able to draw inferences from these two findings alone, we
might well have concluded that the Eritrean authorities are likely to regard 7 years as being
long enough for them to be satisfied an Eritrean citizen has completed national service. We
are certainly satisfied that the great majority of Eritreans begin national service at the age of
18 (if not earlier) and continue in national service beyond the 18 months period and that this
means that ordinarily, by the time they reached 25 (if they have not been discharged,
dismissed or released), they would have performed 7 years of national service. Asa
corollary, we would have concluded that the category of those who have left Eritrea
illegally who would be perceived on return as draft evaders or deserters would be confined
to those who were under the age of 25 or could otherwise show that they had not yet served
7 years. However, we do not think inferences can be drawn from these two findings alone.
It seems to us that the broader body of evidence identifying national service as prolonged
must be weighed in the balance and accorded due weight. Even in relation to the evidence
regarding release, it islikely that in asignificant number of casesreleaseissmply defacto,
without it being confirmed by official documentation which makesit likely that it would be
difficult for the generality of beneficiaries to show that their national service was formally
complete. ... Eligibility for national service and exit visas 308. By Article 17 of
Proclamation N0.82/1995 an Eritrean citizen ‘under the obligation of national service....
may be allowed to travel abroad’ by producing evidence that he or she is exempted or has
completed his or her service or by producing aregistration card and entering into a security
bond. Lawful exit from Eritrearequires an exit visaissued by the Department of
Immigration. According to the 2015 [UN Commission of Inquiry] Report ... exit visas are
issued to certain individuals without difficulty and in this regard mention is made of three
categories: older women; individuals who have completed national service when the nature
of their occupation requires regular travel; and conscripts travelling for official business for
the government, although it is emphasised that the system operates arbitrarily. ... 326. Of



course, in regard to all ... categories we accept there are continuing uncertainties and
contradictions (as highlighted by the EASO Report [of May 2015]) and a certain degree of
arbitrariness (as highlighted by [Professor Kibreab] and the [UN Commission of Inquiry]
Reports). [The] categories represent therefore only those mostly likely to be available; there
remains the possibility in any individual case of denial. ... 328. We conclude that the
categories of lawful exit have not significantly changed since MO . The Eritrean system of
exit visas continues to afford, and to be perceived by a significant number of Eritreans as
affording, real, abeit restricted, possibilities for them to avail themselves of and
accordingly we would list the exit categories as follows (where the categories are different
from those given by EASO [in May 2015], they are underlined): Men aged over 54 Women
aged over 47 Children aged under five (with some scope for adolescents in family
reunification cases) People exempt from national service on medical grounds People
travelling abroad for medical treatment ( thisis now listed as a separate category) People
travelling abroad for studies or for a conference [ Thisis now listed as a separate category.
W e do not think that the EASO qualifier *and in individual cases' serves any descriptive
purpose] Business and sportsmen [ here again we do not think that EASO’ s prefatory words
‘[11n some cases' adds any descriptive purpose ]| Former freedom fighters (Tegadelti) and
their family members Authority representatives in leading positions and their family ... The
2 per cent tax and the regret letter ... 333. The weight of the evidence points very much in
the direction that the letter and the tax do not guarantee safety for Eritreans returning; rather
they enable them to access consular services. Thereis scant evidence of anyone who has not
been naturalised in another country paying the tax and/or signing the letter and returning
safely or otherwise. We accept [Professor Kibreab]’ s evidence about this, which was very
much corroborated by evidence from other sources. There being insufficient detail about the
returnees to draw conclusions, we would have reached this conclusion independently in any
event. Apart from the two exceptions referred to by the [UN Commission of Inquiry], it
would appear that the bulk of the examples cited concern or may concern persons who
voluntarily returned, which in our view (as set out below when dealing with failed asylum
seekers and forcible returns ...) puts them in adifferent category. 334. Suffice to say for the
purpose of this section, that we do not accept that the evidence goes anywhere close to
establishing that the payment of the tax and the signing of the letter would enable draft
evaders and deserters to reconcile with the Eritrean authorities. In relation to the letter of
regret, we also have serious doubts that it can properly be described as a basis for
reconciliation, since its terms amount to a confession of guilt by the person who signsit to
what the Eritrean regime considers * appropriate punishment’ in the context of aregime with
avery poor human rights record. Failed Asylum Seekers 335. In MO the Tribunal ... held
that failed asylum seekers as such are not at risk of persecution on return. We do not detect
any enthusiasm from any of the parties for a different view being taken today. Indeed the
appellants expert witness [Professor Kibreab], was adamant that failed asylum seeking
could not be enough on its own to engender risk because of the main reasons highlighted in
MA [(Draft evaders—illegal departures—risk) Eritrea CG [2007] UKAIT 00059] and MO
that the Eritrean authorities have a vested interest in embedding abroad people who claim
asylum but are in reality well-regarded by the government and that a significant number
appear to be in reality supporters of the Eritrean government or able to demonstrate that
they are through attendance at rallies etc. 336. We note that references can be found in some
of the sources taking a different view, but here we regard the way the matter was put by the
April 2015 Landinfo Report, that there was ‘ no empirical evidence' to support the



contention that an application for asylum will lead to adverse reactions from the Eritrean
authorities, as being entirely fair. 337. To the extent that any inferences can be drawn from
the evidence overall, it seemsto usthat thereislikely to be a further reason presently why
the Eritrean authorities would not view the mere fact of being afailed asylum seeker
adversely. Thisisthat the Eritrean authorities consciously recognise the economic value to
them of having a sizeable diaspora who send remittances and some of whose members also
pay the 2 per cent tax. Rightly or wrongly, they clearly consider that many of the Eritreans
who have left have done so out of a desire for economic betterment rather than asylum yet
go on to claim asylum as away of residing elsewhere. That may be afactor that has played
apart in Eritrean government thinking for some time, but recent evidence does underscore
how grestly the Eritrean government depends on foreign remittances. According to Crisis
Group Africa Briefing No 100 August 2014 (* Eritrea: Ending the Exodus? ) remittances
inject hard currency into the country’ s meagre foreign exchange reserves, whilst bolstering
the economic resilience of the families left behind and the government has become
increasingly dependent on Eritreans abroad as a source of capital. It was estimated that
approximately one third of Eritrea’ s 2005 GDP came from remittances and this may have
increased. Whilst there are still references in some sources to the Eritrean authorities
viewing failed asylum seekers as traitors, we continue to follow MO in considering this as
something only likely to be acted on in any way when there is a particular symbolic
importance for Eritrea public policy e.g. when dealing with collective expulsions back to
Eritrea. Thislast observation, however, iswe think of greater importance than previously,
because what we have to consider is not just how failed asylum seeking as such would be
perceived, but how the Eritrean authorities would react to persons perceived as draft
evaders or deserters when forcibly returned. Illegal exit by those perceived on return to be
draft-evaders or deserters ... 344. Asregards the issue of how decision-makers should
decide whether a person has |eft illegally, we see no reason to differ from the precise terms
of the guidancein MO ...: “(iii)... The general position as regardsillegal exit remains as
expressed in MA , namely that illegal exit by a person of or approaching draft age and not
medically unfit cannot be assumed if they have been found to be wholly incredible.
However, if such aperson isfound to have left Eritrea on or after August/September 2008,
it may be that inferences can be drawn from their health history or level of education or
their skills profile asto whether legal exit on their part was feasible, provided that such
inference can be drawn in the light of adverse credibility findings.” None of the parties has
pointed to any evidence indicating the need for a different approach on thisissue. We would
next reiterate that it isincorrect of the March and September 2015 and August 2016
[Country Information and Guidance] to portray (as they certainly do in places) the position
set out in MO as being that Eritreans who left illegally are considered to be, per se, at risk.
The MO position was explicitly stated as being subject to three exceptions ... Indeed, UK
country guidance has never asserted that the fact of illegal exit from Eritreais of itself
enough to place aperson at risk. 345. ... [O]ur view isthat the totality of the evidence
continues to support the view that the fact of illegal exit is not of itself enough to place an
individual at risk. 346. The question is, therefore, what further characteristics are needed to
place a person at real risk of persecution or serious harm on return. 347. We consider two
further characteristics are needed: (i) that they will be perceived on return as
evaders/deserters; and (ii) that they will be persons subject to forcible return. Even then,
however, we continue to think that this category is subject to certain exceptions and that
they are exactly the same as those identified in MO , namely (1) persons whom the regime’'s



military and political leadership perceives as having given them valuable service (either in
Eritrea or abroad); (2) persons who are trusted family members of, or are themselves part
of, the regime’s military or political leadership. A further possible exception, requiring a
more case specific analysisis (3) persons (and their children born afterwards) who fled
(what later became the territory of) Eritrea during the War of Independence. We do not
accept the position identified in the latest version of the Home Office [Country Information
and Guidance] on Illegal Exit published on 4 August 2016 that the scope of these
exceptions has widened. ... 354. What, then, isthe basis for considering that those who left
illegally and will be perceived on return as draft evaders/deserters would be at risk? Thereis
first of all, the evidence as to what happens to evaders/deserters within Eritrea. As
explained ..., we are satisfied that despite alessening in the frequency of round-ups (giffas)
and ‘shoot to kill’ operations and punishment of relatives, the treatment such persons are
likely to face amounts to persecution or serious harm, since it continues to take the form of
widespread recourse to detention. [ The respondent’ s counsel] conceded during the hearing
that anything more than a very short period in detention in Eritreawould carry areal risk of
ill-treatment and on the available evidence thereisin our judgement areal risk that draft
evaders/deserters regularly face more than very short-term detention. There is some
evidence that some persons may, instead of detention, face assignment to military/national
service, but for an initial period of time, it islikely thiswill be assignment to military duties
and, in any event, as will be explained below, we consider that a requirement to perform
national service duties, military or civilian, would constitute forced labour contrary to
Article 4 of the ECHR, if not also Article 3. 355. Second, argument that the Eritrean
authorities would treat returning evaders/ deserters differently from in-country evaders/
deserters seemsto usinsufficiently made out. Indeed, one of the most recent sources cited
... [in] the August [Country Information and Guidance] on Illegal Exit (the Swiss Report of
March 2016) states that *[t]he few available reports indicate that the authorities treat them
similarly as persons apprehended within Eritrea’ This brings us to the second characteristic
which we consider is required to bring a person within arisk category. 356. The specific
category of persons with whom we are concerned are not draft evaders or deserters who
have left illegally and would be making a voluntary return. In relation to the latter there are
some possible examples in the evidence which suggest they can reach reconciliation with
the Eritrean authorities. We have taken particular note in this regard of the sources relating
to voluntary returns cited by the latest version of the Home Office [Country Information
and Guidance] on lllegal Exit ... Those with whom we are concerned are persons who are or
will be perceived as evaders/ deserters and who will be known to be persons who are the
subject of aforcible return. Whilst we do not necessarily think the Eritrean authorities
would react in precisely the same way to individual forced returnees as they have in the past
to mass forcible returnees, we consider it reasonably likely that they would feel similarly
impelled to adopt a punitive stance in away they have not sometimes done to voluntary
returnees. On the totality of the evidence we consider thisis areasonably likely state of
affairs. We must analyse the issue of forcible returnsin more depth in the next subsection.
Forcible Returns ... 366. [ T]he recent evidence of forcible returns made from non-Western
countries, chiefly the overland repatriations from Sudan, isreally the only type of evidence
we have against which to assess risk on return from Western countries ... And it constitutes
evidence showing that in the last few years those who are likely to be perceived on return as
draft evaders/deserters and who have been the subject of such forcible returns have met
with, or are likely to have met with, ill-treatment on return. Further, recommencement of



forcible returns from Europe would very likely in our judgement be seen by the Eritrean
authorities as requiring them to adopt a punitive stance even in relation to personsin the
aforementioned category who are returned individually. We infer that their reaction to such
are-commencement would be a matter of high importance to the regime. 367. It is possible
to conjecture that the Eritrean government would feel the need, especially in the light of
recent EU funding, to demonstrate a more relaxed or softer policy, such as was mooted in
the [Danish Fact-Finding Mission] Report mainly (it seems) by reference to voluntary
returnees. On the other hand, the evidence points more strongly to the policy imperatives of
the current Eritrean government being driven not by concerns about its image in the eyes of
Europe and the West but by domestic concerns about the maintenance of control and
regulation of their own population and the need to show that those perceived as draft
evaders or deserters would not receive preferential treatment on return. In our judgement
thereisareal risk that the likely reaction would therefore be similar to that given to those
forcibly repatriated from Sudan and the evidence we have about that indicates such persons
are likely to face treatment contrary to basic human rights. Draft Evaders and Deserters 368.
To this point our assessment of the issue of risk on return to those who left illegally and are
likely to be perceived on return as draft evaders and desertersis not markedly different from
MO . We now have to consider whether it remains sufficient that such persons have exited
illegally and are of or approaching eligible draft age (unless falling within one of three
specified exceptions). ... 370. ... [W]e conclude that the preponderance of the evidence
continues to support the MO position and that, although it is reasonably likely that persons
who have been released will have documentation which will enable them to travel within
Eritrea, the fact that they are reservists (aterm we use here smply to identify those who
have been discharged/released) would not entitle them to an exit visa. Whilst release is
commonplace, it appearsthat it is often de facto and that those who benefit would not
ordinarily be given or hold official documents confirming that they have completed national
service. We consider that recall is not common but that the Eritrean system operates to
ensure that the great majority of those of or approaching draft age are regarded as till “on
the books' and as not having completed national service. What was noted in the EASO
Report [of May 2015] regarding civilian national service and those in ministries strikes us
as very pertinent: ‘[m]any employees of ministries do not know whether they are still
engaged in national service or have been dismissed'. We remind ourselves that the great
majority of sources, including the very recent UNCOI Reports, consider that the duration of
national serviceis prolonged. From the evidence we conclude that a person who exits
Eritreaillegally and is of or approaching draft age, islikely on return to be perceived as an
evader or deserter because of non m completion of national service. National service as
dlavery or servitude or forced labour ... 402. The principal basis on which the appellants
contend that the Eritrean national service system amounts to savery is the conclusions of
the 2016 [UN Commission of Inquiry] Report to this effect. We would note that we think
they are entirely right to focus on the 2016 Report ... 403. We have considerable
reservations about the reasoning adopted in the 2016 Report as regards slavery and
servitude. ... 405. Whilst it has oppressive features, we do not consider that the Eritrean
system of military/national service constitutes anything comparable to the paradigm
identified in Siliadin of ‘the obligation for the *serf’ to live on another person’s property and
the impossibility of altering his condition’, certainly not in the context of assessing the
military/national service system as awhole, whose conditions are extremely variable ...
Even those who are required to perform lengthy national service cannot sensibly be



described as being compelled to live permanently on government property and whilst the
possibilities for exemption or de facto demobilisation are limited, it cannot be said that there
isan impossibility to alter one's condition. Nor do we consider that the obligation to
perform military/national service can sensibly be described as amounting to the ‘ exercise
[by the Eritrean state] of a genuine right of legal ownership .... reducing those called up to
the status of an ‘object’ . Eritrean law does not create such alegal ownership. 406. ...
However, even on the Commission of Inquiry’s own application of ... indicia[of
ownership] to the Eritrean context, we do not follow how it progresses from its argument
that there are certain aspects of the Eritrean system of military/national service that
constitute the crime of enslavement to its conclusion that the programme generally,
including civilian national service and service in the people’s militia, constitutes such a
crime. 407. Of theten indiciarelied on to justify the finding that the system amounts to
enslavement, there are at least three that can only be applied to civilian national service and
the people’ s militiawith considerable difficulty: e.g. ‘ (vi) inhumane conditions', * (vii)
torture and killing’ (where all the examples cited relate to military national service, not
civilian national service) and ‘(x) impact on family life'. ... 414. We consider that very
similar difficulties apply when one turns to consider whether, even if not slavery, the
Eritrean system of military/national service amountsto ‘servitude' contrary to Article 4(1).
... 416. That leaves the issue of whether the system amountsto ‘forced or compul sory
labour’. 417. In this context and in light of the legal framework summarised earlier, it seems
to us that the evidence we have before usis on a different footing. For one thing we have
the ILO analysis and (unlike the international criminal law framework) the ECtHR has seen
the ILO framework to have a bearing on interpretation of Article 4 ... For another, the ILO
analysis, taken together with other sources, constitutes a considerable body of very specific
evidence tending to show that the workings of the Eritrean system cannot be seen to fall
under any of the exclusions set out in Article 4(3). That isimportant because in the course
of various ILO proceedings the Eritrean government has not disputed that their
military/national service system amounts to forced or compulsory labour. Their argument is
directed only to their system falling under one or more of the permitted exemptions or
exclusions. 418. We take first the exclusion of ‘any service of amilitary character’ (Article
4(3)(b)). 419. Paragraph 3(b) of the Article excludes from the ambit of the term ‘forced or
compulsory labour’, as used in paragraph (2), ‘any service of amilitary character’. There
are at least two respects in which the Eritrean system of military/national service falls out
with thisexclusion. First of all, its legidative framework, Article 5 of the 1995 decreein
particular, identifies one of the objectives of military service as ‘to develop and enforce the
economy of the national by investing in development work...." The legidlative framework
thereby endorses the use of compulsory labour for purposes of economic development.
Second, there is overwhelming evidence that in its actual practice the Eritrean state uses
conscript labour for services of anon-military character. The 2015 [UN Commission of
Inquiry] Report documents the use of conscript labour in construction projects and in
support of private enterprise, in agriculture, in the civil service and in thejudiciary ... 421.
We have not found it easy to decide the issue of whether it is correct to conclude that the
Eritrean system of military/national service as awhole constitutes forced labour, given that
civilian national service does not ordinarily result in significant punishments and can
sometimes amount to little more than attending an office in normal working hoursand in
the case of older women is sometimes said to be undertaken voluntarily. On balance we
consider that the breach is a generic one for several reasons. First, the Eritrean government



representatives before the ILO have not sought to argue that civilian national serviceis
other than forced labour (although they dispute whether it falls within permitted
exceptions). Second, ILO organs have seen it as generic. Third, even though we are unable
to accept the findings of the 2016 [UN Commission of Inquiry] Report that the Eritrean
system constitutes enslavement and servitude, it does particularise aspects that have a
strong bearing on the issue of forced labour. Thus the 2015 [UN Commission of Inquiry]
Report notes ... that; ‘ The length and conditions of work for conscripts, including wages,
working hours, place of assignment, leave time and rest days do not per se constitute
elements of forced labour. But the open-ended nature of national service and the often harsh
working and living conditions of conscripts subjected to forced labour have a significant
impact on the enjoyment of some rights including safe and healthy working conditions, the
right to security, integrity of the person, and the highest attainable standard of physical and
mental health’. 422. ... Fourth, even if not performed in oppressive conditions, civilian
national service (like service in the people’ s militia) nevertheless falls within the description
of work ‘exacted ...under the menace of any penalty’ and also performed against the will of
the person concerned, that is work for which he ‘ has not offered himself voluntarily’. ...
423. In relation to the exemption for ‘any work or service which forms part of normal civic
obligations (Article 4(3)(d)), we consider that the reasoning of the ILO organs applies with
equal force in the context of Article 4 of the ECHR. We do not consider that the use of
conscriptsin civilian national service can escape the application of Article 4(3) on the basis
that they form part of normal civic obligations. ... [A]sthe ILO organs have consistently
noted, the range and extent of work conscriptsin Eritrea are required to performin civilian
national service goes well beyond anything that can be described as the performance of *
normal civic obligations’, (emphasis added). The [UN Commission of Inquiry] Report of
2015 reinforces the findings of the ILO that national serviceisaway of controlling the
population. Even though we consider discharge/release is granted more frequently than has
been contended by the appellants and UNHCR, it remains that for those who have to
perform such duties, the type of work a conscript is expected to do is again arbitrary and
includes agricultura work, working in the mining industry and construction work. Thereis
evidence of conscripts working for the private benefit of commanders and of the
government lending conscripts to foreign companies ... 424. As regards the exemption
based on provision of emergency services (Article 4(3)(c)), we consider that the ILO organs
are entirely right in their repeated conclusion that the Eritrean reliance over alengthy period
on this provision goes well beyond the restricted nature of this exemption. The 2015 [UN
Commission of Inquiry] Report reinforces the ILO observations, noting ... in respect of the
people’ s militiafor example, that ‘[T]he Commission is not aware of any such situation of
emergency in the last few years that would have justified the establishment of the People’s
Army. In any case, by definition, such situations of emergency are limited in time and
compulsory labour cannot be exacted beyond the critical and genuine phase of emergency.’
425. ... We are entirely satisfied that the open-ended duration of national service, coupled
with the fact that its duration appears to be prolonged, givesriseto areal risk of aviolation.
Thereisasignificant body of evidence showing that conscripts will be required to engagein
work where the conditions amount to forced labour. Thereis strong evidence of conscripts
working in the agricultural and construction industry in poor conditions. There is the Bisha
mine evidence. Thereis strong evidence of poor conditions and mistreatment during
military and some types of civic service. However, despite such evidence, we do not find
that such conditions are sufficiently widespread for us to conclude that they amount to



forced labour. Not all conscripts are working in conditions that would constitute forced
labour. Nevertheless, ... we consider that the lack of freedom of choice is sufficient to give
riseto abreach. ... 427. For smilar reasons we also consider that to the extent that the
Eritrean system of military/national service breaches Article 4(2) itisalso likely to giverise
to aviolation of Article 3. 428. We would emphasise, however, that our findings above
concern active national service only. If oneisareservist subject to recall, we do not find
that the risk of recall is sufficiently likely to amount to a breach of Article 4 ... 429. We
conclude that the national service regime in Eritrea does not as a whole constitute
enslavement or servitude contrary to Article 4(1) of the ECHR, but that it does constitute
forced labour under Article 4(3) which is not of atype permitted under Article 4(3)(a)-(d).
A real risk on return of having to perform military national service duties (including civilian
national service but not with the people’s militia) is likely to constitute a flagrant or a mere
breach of Article 4(3) aswell as abreach of Article 3 of the ECHR. ... Conclusions 431. ...
Although reconfirming parts of the country guidance givenin MA and MO , this case
replaces that with the following: 2. The Eritrean system of military/national service remains
indefinite and since 2012 has expanded to include a people’ s militia programme, which
although not part of national service, constitutes military service. 3. The age limits for
national service are likely to remain the same as stated in MO , namely 54 for men and 47
for women except that for children the limit is now likely to be 5 save for adolescentsin the
context of family reunification. For peoples militiathe age limits are likely to be 60 for
women and 70 for men. 4. The categories of lawful exit have not significantly changed
since MO and are likely to be asfollows: (i) Men aged over 54 (ii) Women aged over 47
(ii1) Children aged under five (with some scope for adolescents in family reunification
cases) (iv) People exempt from national service on medical grounds (v) People travelling
abroad for medical treatment (vi) People travelling abroad for studies or for a conference
(vii) Business and sportsmen (viii) Former freedom fighters (Tegadelti) and their family
members (ix) Authority representatives in leading positions and their family members 5. It
continues to be the case (asin MO ) that most Eritreans who have left Eritrea since 1991
have done so illegally. However, since there are viable, albeit still limited, categories of
lawful exit especially for those of draft age for national service, the position remains as it
wasin MO, namely that a person whose asylum claim has not been found credible cannot
be assumed to have left illegally. The position aso remains nonetheless (asin MO) that if
such aperson isfound to have | eft Eritrea on or after August/September 2008, it may be that
inferences can be drawn from their health, history or level of education or their skills profile
asto whether legal exit on their part was feasible, provided that such inferences can be
drawn in the light of adverse credibility findings. For these purposes a lengthy period
performing national serviceislikely to enhance a person’s skill profile. 6. It remains the
case (asin MO) that failed asylum seekers as such are not at risk of persecution or serious
harm on return. 7. Notwithstanding that the round-ups of suspected evaders (giffas), the
“shoot to kill” policy and the targeting of relatives of evaders and deserters are now
significantly less likely occurrences, it remains the case, subject to three limited exceptions
set out in (iii) below, that if a person of or approaching draft age will be perceived on return
as adraft evader or deserter, he or she will face areal risk of persecution, serious harm or
ill-treatment contrary to Article 3 or 4 of the ECHR. (i) A person who islikely to be
perceived as a deserter/evader will not be able to avoid exposure to such real risk merely by
showing they have paid (or are willing to pay) the diasporatax and/have signed (or are
willing to sign) the letter of regret. (ii) Even if such a person may avoid punishment in the



form of detention and ill m treatment it islikely that he or she will be assigned to perform
(further) national service, which, islikely to amount to treastment contrary to Articles 3 and
4 of the ECHR unless he or she falls within one or more of the three limited exceptions set
out immediately below in (iii). (iii) It remains the case (asin MO ) that there are persons
likely not to face areal risk of persecution or serious harm notwithstanding that they left
illegally and will be perceived on return as draft evaders and deserters, namely: (1) persons
whom the regime’ s military and political |eadership perceives as having given them
valuable service (either in Eritrea or abroad); (2) persons who are trusted family members
of, or are themselves part of, the regime’ s military or political leadership. A further possible
exception, requiring a more case specific analysisis (3) persons (and their children born
afterwards) who fled (what later became the territory of) Eritrea during the War of
Independence. 8. Notwithstanding that many Eritreans are effectively reservists having
been discharged/released from national service and unlikely to face recall, it remains
unlikely that they will have received or be able to receive official confirmation of
completion of national service. Thusit remainsthe case, asin MO, that ‘ (iv) The general
position adopted in MA , that a person of or approaching draft age ... and not medically
unfit who is accepted as having left Eritreaillegally is reasonably likely to be regarded with
serious hostility on return, is reconfirmed, subject to limited exceptions...” A person liable
to perform service in the people’ s militiaand who is assessed to have | eft Eritreaillegally, is
not likely on return to face areal risk of persecution or serious harm. 9. Accordingly, a
person whose asylum claim has not been found credible, but who is able to satisfy a
decision-maker (i) that he or she left illegally, and (ii) that he or sheis of or approaching
draft ageislikely to be perceived on return as a draft evader or deserter from national
service and as aresult face areal risk of persecution or serious harm. While likely to be a
rare case, it is possible that a person who has exited lawfully may on forcible return face
having to resume or commence national service. In such acase thereisareal risk of
persecution or serious harm by virtue of such service constituting forced labour contrary to
Article 4(2) and Article 3 of the ECHR. 10. Where it is specified above that thereis areal
risk of persecution in the context of performance of military/national service, it ishighly
likely that it will be persecution for a Convention reason based on imputed political
opinion.” 53. Turning to the circumstances of the cases before it, the Upper Tribunal found
that two of the appellants lacked credibility, and did not accept their accounts (ibid., 88 440,
448). It considered that they could not be assumed to have left Eritreaillegally and
reiterated that failed asylum m seekers were not at risk per se (ibid., 88 441, 449). The
Upper Tribunal considered it reasonably likely that they had performed several years of
national service, making it feasible for them to qualify for lawful exit (ibid., 88 442, 450),
and concluded that they would not be at risk on return (ibid., 88 443, 451). THE LAW 1.
ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION 54. The applicant
complained that he would face areal risk of being subjected to treatment in breach of
Article 3 of the Convention if he were deported to Eritrea. Article 3 of the Convention reads
asfollows: “No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.” 55. The Government contested that argument. A. Admissibility 56. The Court
notes that this complaint is not manifestly ill-founded within the meaning of Article 358 3
(a) of the Convention. It further notes that it is not inadmissible on any other grounds. It
must therefore be declared admissible. B. Merits 1. The parties' submissions (&) The
applicant 57. The applicant submitted that he would be arrested immediately at the airport
in Asmaraif he were deported to Eritrea, as the Eritrean authorities would realise that he



had neither a passport nor an exit visa and was of draft age. He would then face arbitrary
detention, torture, and arbitrary and inhumane punishment at the hands of either the secret
service or the police owing to his desertion and illegal exit. Afterwards he would be
returned to the commander of his military unit, who could also punish him arbitrarily. 58.
The applicant asserted that his account as presented to the Swiss authorities was consistent
and credible. He had provided satisfactory explanations as to the aleged discrepancies, and
sufficient evidence in support of his account. There were no strong reasons to question the
veracity of his account. Moreover, he was to be accorded the benefit of the doubt. Mainly
repeating the submissions he had made in his appeal to the Federal Administrative Court
with regard to the duration and end of his schooling, the commencement, duration and
content of his military training, the date, duration and conditions of his detention, and his
escape from detention, he claimed that that court had not addressed all aspects of his
submissions, and had carried out a brief and superficial assessment. 59. In particular, the
Federal Administrative Court had drawn wrongful conclusionsin relation to hisillegal exit.
His account was concrete, substantial and reflected his personal experiences, such aslosing
hisway. It could not be dismissed as lacking credibility. His statements concerning the
smuggler were not contradictory. They had crossed the border by crossing the river Mereb
at night and, asthe river was dry for most parts of the year, they had not perceived it as
anything but arift, hence their not realising that they had crossed the border until they had
been apprehended by Ethiopian soldiers. Moreover, the documents he had submitted,
notably the marriage certificate of 2010 and the baptism certificate of his son of 2012,
showed that he had been living in Eritrea when he was of draft age, and that he had been
registered in arefugee camp in Ethiopiain November 2013, as confirmed by UNHCR. It
was impossible for him to confirm hisillegal exit by way of additional evidence, since he
had | eft the country from an area without a border post. He had been in good health and thus
not in need of medical treatment which was only available abroad, was poorly educated and
thus unable to get a scholarship abroad, and was neither a businessman nor a sportsman.
Consequently, it had been impossible for him to obtain an exit visarequired for alawful
exit. He had therefore proved or at |east established prima facie that he had exited Eritrea
illegally. The Government had failed to present a plausible alternative story as to how he
could have left Eritrealegally. 60. The applicant asserted that the report by the State
Secretariat for Migration of June 2016, to which the Government had referred in their
submissions, and which had been published as the EASO report “ Eritrea— National Service
and Illegal Exit” in November 2016 (see paragraphs 46 to 48 above), did not meet the
standards for country information as established by the case-law of the Court in terms of
independence, reliability and objectivity of sources. Relying on Saadi v. Italy [GC] (no.
37201/06, § 143, ECHR 2008) and NA. v. the United Kingdom (no. 25904/07, 88 119-120,
17 July 2008), he argued that the sources used by that report were not sufficiently
independent, reliable or objective. Most of the information came from anonymous sources.
Reiterating that the Court generally exercised caution when considering reports from
anonymous sources which were inconsistent with the remainder of the information before it
( Sufi and Elmi v. the United Kingdom , nos. 8319/07 and 11449/07, § 234, 28 June 2011),
he submitted that the report ran counter to the reports of, inter alia, the Commission. The
fact-finding mission during which the information had been gathered had not visited
detention centres or military institutions. Rather, the report was mainly based on statements
by representatives of the Eritrean government and public authorities, who had an interest in
portraying the situation in a positive light. Likewise, the interviews with returnees had been



arranged for and conducted in the presence of government officials, who had also ensured
the trandation of the statements, following instructions from an official circular. The
applicant made reference to one source who had made a sensitive statement contrary to that
circular and had had to flee the country immediately to avoid grave repercussions. Prior to
the report’ s publication, the Eritrean authorities, which did not alow international
organisations to conduct investigations in the country, had cross-checked and confirmed all
the statements used. 61. The applicant further referred to the judgment of the Upper
Tribunal of 10 October 2016 in the case of MST and Others (see paragraph 52 above), and
relied in particular on that judgment’ s findings. Firstly, it could not be established that the
payment of the 2% diaspora tax and the signing of the letter of regret would enable draft
evaders and deserters to reconcile with the Eritrean authorities (see paragraph 52 above, 88
333-334 and 431 point 7 (i) of the judgment). Secondly, a person whose asylum claim had
not been found credible, but who was able to satisfy a decision-maker (i) that he or she had
left illegally, and (ii) that he or she was of or approaching draft age, was likely to be
perceived on return as a draft evader or deserter from national service, and as aresult face a
real risk of persecution or serious harm (see paragraph 52 above, § 431 point 9 of the
judgment). The applicant argued that hisillegal exit was sufficient for him to be perceived
as adraft evader or deserter and to face ill-treatment as aresult. He could not avoid such
harm by paying the 2% diasporatax. In the light of the Upper Tribunal’s findings, little or
no weight should be given to the report by the State Secretariat for Migration. (b) The
Government 62. The Government submitted that the applicant mainly challenged the Swiss
authorities' assessment of evidence, emphasising that it was not the Court’ s task to
substitute its own assessment of the facts for that of the domestic courts, which were, asa
general principle, best placed to assess the evidence before them. They reiterated that it was
the applicant who had to adduce evidence capable of proving that there were substantial
grounds for believing that, if the measure complained of were to be implemented, he would
be exposed to areal risk of being subjected to treatment contrary to Article 3. They
acknowledged that, owing to the specia situation in which asylum-seekers often found
themselves, it was frequently necessary to give them the benefit of the doubt in relation to
assessing the credibility of their statements. Relying on A.F. v. France (no. 80086/13, § 46,
15 January 2015), the Government submitted that, when information was presented which
gave strong reasons to question the veracity of an asylum-seeker’s submissions, the
individual had to provide a satisfactory explanation for the alleged inaccuracies in those
submissions. 63. Observing that these discrepancies in the applicant’s account related to the
duration and end of his schooling, the date of commencement and duration of his military
training, the duration of his detention and the circumstances of his escape, as well as his
illegal exit from Eritrea, the Government submitted that these aspects had been the subject
of detailed analyses by both the State Secretariat for Migration and the Federal
Administrative Court. In substance, the Government mainly repeated the arguments of the
domestic authorities. In relation to the alleged illegal exit, they submitted in particular that
the applicant had not explained the discrepancies concerning the time between his escape
from detention and his departure from Eritrea, and had made contradictory statements
concerning the person who had facilitated his attempt to flee. They submitted that it was
hard to imagine that the applicant and the smuggler had not realised that they had crossed
the border and gone into Ethiopia at the river Mereb before being apprehended by Ethiopian
soldiers, even though that river was dry for large parts of the year. The documents
submitted by the applicant, notably the confirmation of his registration in the Hitsas refugee



camp, did not prove that he had left Eritreaillegally. 64. The Government concluded by
stating that the applicant had failed to clarify the significant discrepanciesin his account,
and that these could not be explained by the mere passage of time between hisinterviews
with the asylum authorities. In view of the absence of substantive statements and evidence,
the Federal Administrative Court could not be criticised for dismissing the applicant’s
account as not credible. Despite being granted an additional opportunity to clarify existing
doubts concerning his alegedly illegal exit in the form of athird interview, the applicant
had not presented a plausible account in relation to his alleged desertion or his alleged
illegal exit, distinguishing his case from that of Said v. the Netherlands (no. 2345/02, ECHR
2005 m V1). 65. Referring to the information on Eritrea, notably the reports by the State
Secretariat for Migration of June 2016, which had been published as an EASO report in
November 2016 (see paragraphs 46 to 48 above), the Government argued that the human
rights situation was not such that any removal to Eritreawould be in breach of Article 3 of
the Convention. Inrelation to illegal exit in particular, they submitted that, in some cases,
people who had |eft Eritreaillegally were detained without being charged and could spend
up to five years in detention. In other cases, however, the people concerned were reassigned
to national service or not sanctioned at all. In the majority of documented cases it was not
possible to ascertain whether a sanction had been imposed as result of theillegal exit or for
other reasons, such as desertion or disciplinary issues. They argued that an illegal exit from
Eritreawas not in itself sufficient to put a person at risk of treatment in breach of Article 3
of the Convention. Notably, this concerned people who had |eft Eritrea prior to reaching
draft age and people who had |eft Eritrea after completing national service. 66. In response
to the applicant’ s criticism that the report by the State Secretariat for Migration did not meet
the relevant standards for country information reports, the Government pointed out that the
report contained several references to sources other than the Eritrean authorities, notably
independent organisations and representatives of international organisations, whose
statements partly contradicted those of the authorities. All sources used, including those
which were anonymised, were evaluated in a thorough and transparent manner. The type of
source was systematically indicated throughout the report, and the credibility of the
different sources was taken into consideration in the conclusions of each chapter. Adding
that the weaknesses of the report were made transparent in the report itself, and were also
reflected in the conclusions of each chapter, the Government concluded by saying that the
report was both comprehensive and balanced. 67. In so far as the applicant alleged that parts
of the report were superseded by the judgment of the Upper Tribunal of 10 October 2016,
the Government contested that the respective change of practice pertained to the United
Kingdom only, emphasising that neither the Norwegian nor the Swedish asylum and
migration departments had expressed reservations in respect of the conclusions drawn
during the peer review of the report in November 2016 in connection with its publication as
an EASO report that month. In any event, as the applicant’ s account as a whole had been
dismissed as not credible, his submissions concerning the question of whether or not he
could avoid excessive sanctions by paying the 2% diaspora tax were not pertinent. 2. The
Court’ s assessment (a) Genera principles 68. The relevant general principles concerning
the application of Article 3 have recently been summarised by the Court in J.K. and Others
v. Sweden [GC] (no. 59166/12, 88 77-105, ECHR 2016). (b) Application of these principles
to the present case 69. In accordance with the Court’ s established case-law, the existence of
arisk of ill-treatment must be assessed primarily with reference to those facts which were
known or ought to have been known to the Contracting State at the time of expulsion (see



F.G. v. Sweden [GC], no. 43611/11, § 115, ECHR 2016). However, if the applicant has not
yet been deported when the Court examines the case, the relevant time will be that of the
proceedings before the Court (see Saadi , cited above, § 133). Since the applicant in the
present case has not yet been deported, the question of whether he would face areal risk of
persecution upon his return to Eritrea must be examined in the light of the present-day
situation. 70. The Court notes that it is evident from the current information on Eritrea that
the human rights situation in the country is of grave concern, and that people of various
profiles are at risk of serious human rights violations. Thisis aso evidenced in 92% of the
applicationsin 2016 for international protection by Eritrean nationalsin Member States of
the European Union plus Switzerland and Norway resulting in either refugee status or
another form of protection (see paragraphs 36 to 52 above). Reiterating that a general
situation of violence would, however, only be of sufficient intensity to create areal risk of
treatment contrary to Article 3 of the Convention “in the most extreme cases’ where there
was areal risk of ill-treatment ssmply by virtue of an individual being exposed to such
violence on return (see, for instance, Sufi and Elmi , cited above, 88 216 and 218, and JK.
and Othersv. Sweden , cited above, § 86, with further references), the Court notes that none
of the reports conclude that the situation in Eritrea, asit stands, is such that any Eritrean
national, if returned to his or her country, would run such arisk, nor do the reports contain
any information capable of leading to such a conclusion. The Court therefore finds that the
general human rights situation in Eritrea does not prevent the applicant’s removal per se.
71. Hence, the Court must assess whether the applicant’s personal circumstances are such
that he would face areal risk of treatment contrary to Article 3 of the Convention if
expelled to Eritrea. 72. The applicant claimed to be at risk of ill-treatment owing to his
desertion from military service and hisillegal exit from Eritrea, things which in themselves
were sufficient to lead to the perception that he was either a draft evader or deserter,
considering that he was of draft age. The Court notes that the harsh punishment of deserters
and people of draft age who leave Eritreaillegally continues to be widely reported (see
paragraphs 40, 48 and 52 above, 88 281, 283, 354-355, 366-368, and 431 points 7 and 9 of
the judgment). It aso notes that there are somewhat different assessments as to whether
such harm could be avoided by signing aletter of regret and paying a 2% diaspora tax
(compare paragraphs 48 and 52 above, 88 333-334 and 431 point 7 (i) of the judgment).
Forcible return to Eritreais likely to put the person concerned at increased risk of ill m
treatment (see paragraphs 43, 48 and 52 above, 88 366-367 of the judgment). 73. Noting
that the Swiss authorities dismissed the applicant’s account as not credible, the Court
reiterates that, as a general principle, the national authorities are best placed to assess the
credibility of anindividual, since it isthey who have had an opportunity to see, hear and
assess his or her demeanour (see, for example, F.G. v. Sweden , cited above, § 118). It aso
reiterates that asylum-seekers are normally the parties who are able to provide information
about their own personal circumstances, which iswhy the burden of proof, asfar as
individual circumstances are concerned, should in principle lie with the applicant, who must
submit, as soon as possible, all evidence relating to his or her individual circumstances that
IS needed to substantiate his or her application for international protection ( J.K. and Others
v. Sweden , cited above, § 96). 74. The Court observes that the applicant did not submit
direct documentary evidence relating to areal risk of ill-treatment which he would facein
Eritrea. While this cannot be decisive per se (ibid., 8 92), it distinguishes the present case
from that of M.A. v. Switzerland (no. 52589/13, 18 November 2014). In that case, the
failure of the domestic authorities to conduct a meaningful assessment of documentary



evidencerelating to the alleged risk of ill-treatment in the country of origin played a crucial
role in finding that the applicant in that case had adduced evidence capable of proving that
there were substantial grounds for believing that, if expelled, he would be exposed to areal
risk of treatment contrary to Article 3 of the Convention. 75. Reiterating that the rules
concerning the burden of proof should not render the applicant’ s rights under Article 3 of
the Convention ineffective, and that it is frequently necessary to give asylum-seekers the
benefit of the doubt when assessing the credibility of their statements ( J.K. and Othersv.
Sweden , cited above, 88 93, 97), the Court notes that the Federal Administrative Court
found that there were several discrepancies in the applicant’s account. The account also
lacked substance and detail, notably with regard to the end of his schooling, the date of
commencement, duration and content of his military training, as well as the duration and
dates of his detention (see paragraph 28 above). The discrepancies and credibility concerns
thus related to core aspects of the applicant’s claim and his account as a whole (compare
and contrast N. v. Finland , no. 38885/02, 88 154-155, 26 July 2005). 76. The applicant
submitted that it had been impossible for him to obtain an exit visarequired for lawful exit,
given his age, health, level of education, and lack of involvement in business or sports (see
paragraph 59 above). He relied on the country information which stated that the illegal exit
of aperson of draft age was sufficient for that person to be perceived as a draft evader or
deserter, and consequently face ill-treatment upon aforced return to Eritrea (see paragraph
52 above, 88 344-347, 354-356, 366-368, 370 and 431 points 7 (iii) and 9 of the judgment).
In addition, he referred to the requirement to obtain an exit visain order to leave Eritrea
legally, and the categories of people eligible for exit visas (see paragraphs 41 and 52 above,
88 308, 326, 328 and 431 point 4 of the judgment). He also relied on his student identity
card, his marriage certificate and his son’s baptism certificate to support his claim that he
had been living in Eritreawhen of draft age, and added that it was impossible for him to
confirm hisillegal exit by way of additional evidence, as he had |eft the country on foot
from an area without a border post. He also relied on his registration as aprimafacie
refugee in the Hitsas refugee camp in November 2013 to support his claim. 77. The Court
acknowledges that, in circumstances such as those claimed by the applicant, it isimpossible
to confirm anillegal exit from Eritrea by way of documentary evidence. It isfor precisely
that reason that decisive weight is attached to the plausibility of the applicant’s testimony.
The Court notes that his account appears plausible in the light of the country information on
Eritrea, and that some specific elements of his account were corroborated by the country
information, notably that the Eritrean authoritiesinitially refrained from drafting him
because of hisrole as a church deacon, as they deferred the draft of clerics until achangein
practice in 2010 led to a stricter approach (see paragraph 49 above), and that students with
poor grades were typically assigned to Wi’ afor military training (see paragraph 51 above).
78. However, the Court also notes that, in their submissions, the State Secretariat for
Migration, the Federal Administrative Court and the respondent Government pointed
towards a number of discrepancies and alack of substance and detail in various parts of the
applicant’ s account, including in relation to his departure from Eritrea and other key
elements of hisclaim. It observes that the State Secretariat for Migration heard the applicant
in person three times, explicitly informed him about credibility concerns at the beginning of
the third hearing, and gave thorough reasons for its assessment as to why it did not consider
his account credible, in relation to his alleged illegal exit or at all (see paragraphs 19 to 21
above). The Court also observes that the applicant undertook to explain the aleged
discrepanciesin his submissions to the Federal Administrative Court (see paragraphs 22 to



27 above). That court, in turn, gave thorough reasons as to why it did not consider his
account in relation to his alleged illegal exit credible, also by drawing inferences from the
concerns about the overall credibility of his account (see paragraphs 28 to 32 above). 79. In
so far as the applicant asserted that he had credibly demonstrated that he had |eft Eritrea
illegally, and that the Government had failed to present a plausible alternative story asto
how he could have left Eritrealegally (see paragraph 59 above), the Court reiterates that it
was for the applicant to substantiate his claim, at least asfar as hisindividua circumstances
were concerned. In that regard, the Court notes that the applicantsin the case of J.K. and
Othersv. Sweden (cited above) had credibly confirmed that they were victims of past
ill-treatment. The Court considered that past ill-treatment served as an indicator of future
ill-treatment, and that the information available on the country concerned confirmed such a
risk, concluding that it was for the respondent Government to dispel any doubts about that
risk (ibid., 8 102). In the context of Eritrea, asimilar distribution of the burden of proof may
apply whereitislikely —if need be by drawing inferences from the overall credibility of the
person’ s account — that a person left the country illegally despite being of or approaching
draft age (see aso paragraph 52 above, 8§ 431 point 9 of the judgment of the Upper Tribunal
of the United Kingdom in the case of MST and Others), leaving it for the authorities to
dispel any doubts about risks upon return despite those factors. However, the shared burden
of proof cannot be construed in away which would require the authorities to prove that the
applicant in question left Eritrealegally in each and every case, notably where the
applicant’ s overall account was not deemed to be credible. The Court shares the views of
the Upper Tribunal that a person whose asylum claim has not been found credible cannot be
assumed to have |eft Eritreaillegally (ibid., 8 431 point 5), and that being afailed
asylum-seeker isnot in itself sufficient for a person to face areal risk of treatment contrary
to Article 3 of the Convention upon his or her removal to Eritrea (ibid., 88 335-337 and 431
point 6). 80. Having regard to the above, and reiterating that the Convention systemis
founded on the principle of subsidiarity, and that it is not the Court’ s task to substitute its
own assessment of the facts for that of the domestic courts, which are, as ageneral
principle, best placed to assess the evidence before them, the Court is satisfied that the
assessment made by the domestic authorities was adequate, sufficiently reasoned, and
supported by material originating from reliable and objective sources (see F.G. v. Sweden,
cited above, § 117). It endorses the assessment by the Swiss authorities that the applicant
failed to substantiate that he would face areal risk of being subjected to treatment contrary
to Article 3 of the Convention if forced to return to Eritrea. 81. Consequently, his expulsion
to Eritreawould not involve aviolation of Article 3 of the Convention. I1. ALLEGED
VIOLATION OF ARTICLE 4 OF THE CONVENTION 82. The applicant alleged that he
would risk being subjected to treatment in breach of Article 4 of the Convention if he were
deported to Eritrea. He claimed that he would be sent back to his military unit and forced to
carry out indefinite military service, which, inits current state, would violate his right not to
be held as a slave or in servitude and not to be required to perform forced labour. A. The
parties’ submissions 1. The Government 83. The Government submitted that the applicant
had not exhausted domestic remedies in relation to this complaint, and argued for it to be
dismissed as inadmissible in accordance with Article 35 8 1 of the Convention. They
submitted that, before the Federal Administrative Court, the applicant had alleged afear of
ill-treatment upon his removal due to his desertion and illegal exit from Eritrea. Before the
domestic authorities, he had neither explicitly nor in substance alleged arisk of slavery,
servitude and/or forced labour in the Eritrean military if he were removed to Eritrea. 84.



Referring to the case-law of the Federal Administrative Court (see paragraph 35 above), the
Government asserted that the applicant’ s submissions before the Court relating to his fear of
davery, servitude and/or forced labour in the Eritrean military constituted an example of a
new asylum application, as the relevant facts — the details of the conditions of military
service in Eritreaand its legal classification — had not been known at the time of the last
domestic decision, and the new submissions would seek to establish the applicant’ s refugee
status and not only relate to impediments to the enforcement of hisremoval. Therefore, this
did not constitute an extraordinary remedy. Consequently, the applicant could not be
exempted from the requirement of pursuing it before the domestic authorities. The
Government added that they would not speculate as to the outcome of such an application.
2. The applicant 85. The applicant contested the Government’ s arguments. He pointed out
that he had stated in his appeal to the Federal Administrative Court that he had also fled
Eritrea out of fear of having to return to the military service from which he had escaped.
Acknowledging that he had not argued before that court that the military service constituted
davery, servitude and/or forced labour, he argued that he could only reasonably have been
expected to make this claim following the publication of the detailed findings of the
Commission on 8 June 2016, which had provided the necessary details about the different
human rights violations inherent to military servicein Eritrea. At the same time, he
submitted that this new fact was merely anew legal classification of military servicein
Eritrea, and that he had asserted the fear of being forced to return to military servicein
substance before the domestic authorities, and the reasons for his departure had been
examined in the set of proceedings leading to the present application. A new asylum
application therefore constituted an extraordinary remedy which he did not need to make
use of to comply with the requirements of Article 35 § 1 of the Convention. 86. In that
regard, he also argued that it was clear from the outset that such a new asylum application
would have no prospects of success. The Swiss authorities had dismissed his account in its
entirety owing to alack of credibility. He had no new facts or evidence to present to
establish the credibility of his account. Hence, there was no prospect that the domestic
authorities would arrive at a different conclusion in relation to his claim that he feared being
forced to perform military service in breach of Article 4 of the Convention. B. The Court’s
assessment 87. The Court reiterates that, under Article 35 § 1 of the Convention, it may
only deal with a matter after all domestic remedies have been exhausted, the purpose being
to afford the Contracting States the opportunity of preventing or putting right the violations
alleged against them before those allegations are submitted to it (see Gafgen v. Germany
[GC], no. 22978/05, § 142, ECHR 2010). While Article 35 § 1 of the Convention must be
applied with some degree of flexibility and without excessive formalism, it normally
requires that the complaints intended to be brought subsequently before the Court should
have been made to the competent domestic courts, at least in substance (ibid.; see aso
Association Les témoins de Jéhovah v. France (dec.), no. 8916/05, 21 September 2010). 88.
Applicants are only obliged to exhaust domestic remedies offering reasonable prospects of
success ( Scoppolav. Italy (no. 2) [GC], no. 10249/03, § 71, 17 September 2009). A mere
doubt on the part of the applicant as to the prospects of success of a particular remedy will
not absolve him or her from the obligation to try it ( Epdzdemir v. Turkey (dec.), no.
57039/00, 31 January 2002). Extraordinary remedies normally need not be used (
Prystavskav. Ukraine (dec.), no. 21287/02, 17 December 2002). 89. The Court notes that
the applicant’ s claim as presented to the State Secretariat for Migration and the Federal
Administrative Court focused on the risk that he would faceill-treatment if he were



deported to Eritrea, for reasons of his alleged desertion from the military and hisillegal exit.
He did not argue before the domestic authorities that the military service constituted
slavery, servitude and/or forced labour, as he has acknowledged himself (see paragraph 85
above). In so far as he asserted before the Court that he had claimed to fear being forced to
return to military service following his deportation, it has to be noted that the applicant
stated in his appeal to the Federal Administrative Court that, following his escape from
prison, he had feared that he would be detained once again or forced to perform military
service, and had therefore decided in early October 2013 to leave the country illegally (see
paragraph 22 above). The Court considers that, in the set of proceedings leading to the
present application, the description of this fear was primarily relevant to the description of
the circumstances of the applicant’ s departure from Eritrea, and not as relevant to the
dangers he would be exposed to if he were forcibly returned (compare and contrast
Kaantari v. Germany (dec.), no. 51342/99, 28 September 2000). 90. The Court observes
that the Federal Administrative Court rendered its decision on the applicant’s appeal on 9
May 2016. It considers that the applicant could only reasonably have made his claim that
military service in Eritrea constituted slavery, servitude and/or forced labour after the
publication of the second report of the Commission on 9 May 2016. More importantly, he
could only have done so after the detailed findings of that report, published on 8 June 2016,
had provided the necessary details about the human rights violations inherent in military
service in Eritrea (see paragraphs 44 and 45 above). It aso notes that country information
on Eritrea which has been published since considers that, even if a person likely to be
perceived as adraft evader or deserter could avoid punishment in the form of detention and
ill-treatment, he or she would likely be assigned to perform (further) national service, which
would likely amount to treatment contrary to Articles 3 and 4 of the Convention (see
paragraph 52 above, § 431 point 7 (ii) of the judgment of the Upper Tribunal). 91. Indeed,
the Court notes that the Government, referring to the case-law of the Federal Administrative
Court (see paragraph 35 above), submitted that the applicant’ s submissions relating to his
fear of slavery, servitude and/or forced labour in the Eritrean military constituted an
example of anew asylum application, as the relevant facts — the details of the conditions of
military servicein Eritreaand itslegal classification —had not been known at the time of the
last domestic decision, and the new submissions would seek to establish the applicant’s
refugee status (see paragraph 84 above). Therefore, the Court considers that the applicant
may institute a new set of proceedings for asylum or temporary admission, in which his
claim regarding Article 4 of the Convention will be examined on the merits by the State
Secretariat for Migration and, in the event of an appeal, by the Federal Administrative
Court. A new asylum application based on this claim would thus not constitute an
extraordinary remedy. 92. The Court reiterates that a mere doubt on the part of the applicant
asto the prospects of success of a particular remedy does not absolve him from the
obligation to try it. It also reiterates the Government’ s submission that they would not
speculate as to the outcome of a new asylum application based on the applicant’s fear of
being sent back to his military unit and forced to carry out indefinite military service,
which, inits current state, would violate his right not to be held as aslave or in servitude
and not to be required to perform forced labour. The Court adds that the applicant has the
opportunity to lodge a new application before the Court, should such a new asylum request
be rejected by the domestic authorities and courts. 93. In view of the foregoing
considerations, the Court finds that this complaint must be rejected under Article 3588 1
and 4 of the Convention for non-exhaustion of domestic remedies. FOR THESE



REASONS, THE COURT, UNANIMOUSLY, 1. Declares the complaint concerning
Article 3 of the Convention admissible, and the remainder of the application inadmissible;

2. Holds that the implementation of the expulsion order against the applicant would not give
riseto aviolation of Article 3 of the Convention; 3. Decides to continue to indicate to the
Government under Rule 39 of the Rules of Court that it is desirable in the interests of the
proper conduct of the proceedings not to expel the applicant until such time as the present
judgment becomes final, or until further order. Done in English, and notified in writing on
20 June 2017, pursuant to Rule 77 88 2 and 3 of the Rules of Court. Stephen Phillips Helena
Jaderblom Registrar President
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