GE_GERICHTE ATAS449/2005 vom 18. Mai 2005

GE Cour de justice, 2005-05-18, DE

Quelle: https://mcp.opencaselaw.ch/entscheid/ge_gerichte ATAS 449 2005
FR: GE_GERICHTE ATAS/449/2005 du 18 mai 2005

IT: GE_GERICHTE ATAS/449/2005 del 18 maggio 2005

Erwagungen

E. 4

m'm m*5m "'n//mm!$**(/m "m & " $om ' KIS m '
&2%A "M & *'m m * (M&" /m "Im ¥ I*(CS!Im /M m " m m &F(m ' e

$%%*,""m "'m%S((m."'m 25" ' mmm  *m&'m"'m"% " m, (W %
6'#m!S*(m" ("m "mE>ES (S5"'EEEEER (N 'EE7E<2*"'mEEN 4m 9)m'nm HEE
$2"%5"n amm #m m D$. (*$m "m *5"m & !! 6'm -E@QO@QO@@@@Q@Q@@CH Onm =
*:5%/m "mm*5m, "m m&"I((*Sm %/ 'm&" . (m "% "* 6"'H& 'H). %N
00@EEEEEEEEN 10QEEEEA@@Q@@n"(x."n 7a-unm4u 840" $n $
g pEEE<2*"'mnEnon.'m DS . (*$m."'m&/25A "'e"m;2"'m. B &"$"m. mm$
M2(%"'m $& *"'m."m) I* "4 m&"((*Sm."'m *5"m& ! e m/AE<2*"'mEEnm
') " 'm0@@@@@@@@@@n"!(n. ' san-aEn;iaunjnn (m7m! m &"!(
(*$m ,*1"m m%3$%" (m.m%"* G'#m7m 7 ;44w " "u!-/ 32'm mummSF 7> ;'4m 794m
*('C('m $%&*!{m m7mE<2*"'mEEn 4m >4n"'m am %'n nmmOm
OGEOOuemmmn semHEmmEE Onm m ;*(m ! 26'n "0 m &"!I((*$m ,*!"m &" .
(m"m%"*6'm&'®m)$*" 'mm"+n " 0Q@OQ@@O@@@Q@Cn &'3'm ."m m D$. (*$
e &/25A "' &$'m "B &S . m m$!"2($""m "m ) *, "m"mm" 32",/
R2'smuOnFa>>n ;4 e 7a<2*"'mnnm 4m m4m"'m $%" (Im $(m /(/m (%" 'm
Bm & '(*"!4m O*("m Bm $5!"2(*$!m "!m "% " 'I#m "mm*Sm m";" (/m"w* I (*Sm
$%& /%" (*"mIm& 'm $""'n ammn% ' 'annnofm mDS. (*$m."m&/25A "n "N
n)/('6'm"(m.am(*%" (mm//m,"n " 25 A m Im& W),
%'m0@@@Q@O@O@@@@ON 0@@@@Q@Q@@@@@H.!$*(n mu-m 38w iaun#a$
(m/(m(C Y/ /'m7m - (*((*$Sm! && /(*2'm7ME"* =a"m.("n. e %'mEnEn 4n

E.7

4w "I/ 'm 7w 1S ($Hm -m (w1 &&/(*2'm m $%%F,/m m m*5mm "
"2/m."'m $%&("m"(m&'/*/m, "m " m 25 mm .S/ (o m!$5%% .. .
m7FOCmm ;'4m Oftm m 2*" (m /(/m ("!;//'m 7m m D$.(*$m "m *5"m & |1 6'm
~-EQ@o@o@@@@@u Onm "m m7m $2'%5"s amm 4m m 2¢(/'m 7@ "; *"'m 1S m
#mmDS.(*Sm "m *5"m & ! 6'0 -E@Q@@O@Q@O@Q@@Q@QCm Omm m * * /m  "m -/&
6"'m %/'m.'(m"m%* 6'H& W),

%'m0@@@AO@@@@ON 0@@@@@@@@@@n!-/ "2 *(#m $%&("'m ("m . m (
L' "m0 -m 1(((Sm | && /(*2'#m 7m 7F>umm ;'/m m m7m <2*"'m umum um "n -
2*(m& 'm $*! "m "w "B m - (M 25 m "m & /25A "4m mm4m'm m8m % 'm
mmm7#m m DS, (*Sm "m/25A "' "m ;2"'m . m &S . m w2 (" & '
m)* e & 2" e mm*5mm /3%&('n " (< /m Mm &M((*Sm ! m
&".(m'"m%”*6'm&'m )$*" 'm n" +n "m 0Q@@OE@@Q@Q@@4m Om &"!((*$m
'm*5"m &6  F'm 7w ("n.m%*6"Annnn 7Fm 7m;'4m-[ "2



*m7m8F7/mmm;'dm m#m* (/'C(!m $%&™*#m mu7m<2*"'mmmnm iu amim u2m. " 'm/
/%" ('m0 $( . ($Im (W Im&F3 4 e m S $25, /m "M (< Im7m T x
"m.'m$%& (S m&"$" e m& (M m e - ("' ' e 2" e e e .
M. W -2k & lm - (M 2% e &Y2SA e (m (w2
e (/& 'S (S m."m &/23A "Jmm"'m "% " 'mm S %/m - 25 'm &
'm.-("m 25 'm "W &/23A "m ,"m "Ba* * //mm mmd4m mDS. (*Sm."m&'/25A "m"
2" . m&"$" . mm$!"2 (" "m) ) "'m "em" 32’ m $;7'%/m "m %S ((m.'.
mEUI(I(*Sm *I"m&" . (W% 6'm& W ) I*

'm100QQEPEPE@EE@ECHm S (muouFa>>n;4an (78 BD$. (*$m."m&'/2$A "n.
mEE3!"2(F e & m "m ) ' %/ e e (CS e $%% %, e
‘EEEE %'mEEE7E & 'R R 25w e 6/ *(m S & m "m &'2%A "m< !, -
n7mm./"%5" emmm7im/( " (m"S/  mm &M ((Sm  F"'m 2(m"'m % 6'm & '.
$m!l'/m1-/"2%m 7m 7Fm 7m ;'4m 7m#m |$*(m 8-7Hmm ;/u AN EEEEEEEEN
R7E<2"mumm #m* (C(Im $%&*14#m"(m m&"!((*$m."m *5"m& || 6'm mmT7m<
2"'mEEE N M anfFannn 4n endm m"'m %3 ((m $%0&" *(m 2 *1"%55"%" (m m
&"I((*$m ,*!'"'m 2(m "m%"™* 6"4mm"m& '*"m!"m!S(m.//'m-Fm!S m/"2"m ",
BS*%(CSHm &3m2/*;x (*Sim."m mDS . (*Sm."m&/2%5A "m. mm$!"2 ($F"'m $&
*'m"m) % "mm m74m"'m %C%"'m <$'m m DS.(*Sm "'m &'/23A "M . m mF!"2
($*"'m $& *"'m "m ) I* "mm $;*%/Hm $%" (m WM -&& *Hm "m "W %S ((m ..
EnfFumEn m muw $%&" *(m5*" m "m%S ((m."m m&'/25A "m [ *!"m m%$%" (m.
m%*6'm& ' !$m!!'/imm4m"m $%" (ImS(m/(/m $%%*,//'m Bl & '(*"'m 2" m
S CSm,-7m /(w52 !m S(C K m """ 'R & '(m . /mm /e /=/(m "m 8m
%*m mamm9fm "mm*5m!(("m!'mm5!"n "Im//%" (Im $%%*,//m & 'm "Im ;$.
*$'m "m &'/23A "4m

E EE NN EEEEEEEEEEHE
E94m m F5""m F$5<" (*$!m. Im "m /*m;*B/#m m |"m m/(/mG"/'m7mM<6"4m
E B EEEER

En/mEF'(4m mOm "m0 $m;//"n!'n"m*5"'n &6 . 'mm&/23A "N
&'$"IN*E" "m 2k Mm% 2 (Im(m* 2% F(/m. mm>m /"5 ' mmmm7m Ju De K#m
"(m"m2*6" ' "AR"E<2*"'mEnnn/m'36"'s m&'$/. """ n 'm0 28 "mm$!, "'
"m$<F (m"'w!S(m& 'm.-F ! 'mw&"((Sm "W S(*"w WM& '(6"'w]
‘Guemmn'(m e 7and 'an* 2 p+tammKy/m "a<6'm.m " m. w235 "m $%&/(" (m
n!"'m'm F'(4m>7m 4m mm"mm $m;// "m!'m W& /25A "m&'S" IS ' . mmOm<*
eeEEEn)E Kim!$F(m7m n" 32's "ean*5m ($u."m!!'"1mI$*"1m"& *Im "mm"'n
Sl(mmmm74m $(¢m &'3m,"m F;;*"'m *m m/(/m( 1% !"m])'(4mm nmmuK{m"B/
("w.FS ' " & (6! ' w5 "' ' w /m "W (CEm /("% ['m& e "E<6'm,
25" . md4m 0" $m F'(4mumumDn mJ)$2""n(""'m" 26" 'm."& *'m "mm"'m<
2"'mummnKim"m 'm."m 28 " "1m&"( (S 'm. " n!$("'n " m (m "m Y%
6'm!S(m& '(6/"'m $;$%/%" (m B '(4umEm/EEE7/EN AR (AN eEEENME "n
‘Aa7m7mOumDe mIF&& *," (W &'n $6*"m m%S ((m2m('!;/"w]immKin $'m =,
"mS<H ((m m&"((CSmm 1$"'m7m& (6w $ES mm /M m ("' m&™(
CSm."m!$("H#m 6%" (/'m "Im 25" Im "m *5"'m& ! 6"m"B*!((w/2" (" "%" (m m%$Y%"
(m.m*28 "#m"(mm &"!I((*Sm "m 1$(*"¥m 6%" (/'m "Im 25" 'm "m *5"m & || 6"'m
"BrI((m /2" (" "%" (m m%$%" (m.'m m S *Em . m%"* 6'n]);4m ‘(4mm muDm K4m $
‘m'm/mSe <$("m7m m&"((Sm."w! S (m7m F25 'm."w *5"'m& ! 6'm"B*!(
(l m %$%" (l 'mm$*Sm . m%"* 6'm "Im* (/'C(!l Clm m%$%" (l .B*2% "mJmmDm



EEEEEEE/aMEsEDennnnnn K4m 74 m m -"1&3"#m "0 <6'm "'®
&"%*3"m * (" m $$/m"m &'(6"'m &'”m %F(/m " m 25 m"H&/2%A "m %
/m& 'm "m"%."''m.'(m"m%"™* 6" 4mn"m. ("lm&"C*" ("ImI$(m.-"W& (Hm " ",
B% "™ 6"#m "mu>ES (S5 "'enmnn/A'(m.- ("H& (M "'E R7A<2*"'mmnn . ("n7m
"Um "E<6"%" (m.'m*2% "'m"!/(m."2" m"B/($"4mm m ";(Hm . Im m%"! "mINm
"m&* ' w28 e -m& m/(/m S("N(/m& ' " Im& (M Flm ' m&'S/ . -
&&"m7m mm$'m "um [(* "4 "m<6"%" (m."m&"%*3"m* I("m &SSO (m "m *2F
"‘m"(m/& (" (/" "m! 'm"HE&S (m];4m '(4mm mm jmmn.mwE . 2w
" +m emEMu '(4m 89m "(4m m "mm $Fn "0 &S/ "0 *2* 'R P manMu nn
O En eun HEmmOmQuum#m m3%%" (*"m "m m $*m "m &'S/.
"m*2* "'m6" "2 !"4m dm m m '(4m 8Omm mK/mmmEE

E.9

0"$m "'"m$%" (Im&'S$.*(m& 'm mDS$. (*Sm."m *5"m& !

6'm -EQ@@@@@@@@Cu Omn#m m&™"!((*$m ,*!"m&" . (m "H% "™ 6'm& 'm m."%
SN'm -/ 32" 7w 7->amm A S (m o m %S (/2" (mm -"B+HE&S
Bim!$*(mmmFamnn;/m n"'m 25*''m % /'m&" . (m "% * 6'H& 'm "H."%."'”
&3'm."m mDS. (*Sm "m&/2%A " . mm$!"2 ($F"'m."m) ¥ "m " "mm" 32" !"m %S ("
(m7mmOm-m>>n;'44m &'3m /. (*Su"m m&"((*Sm."m!$(*"m ,*!"m 2 (m "% *
6'm 6%" (/'m."!m * (//C(Im<!, -m%$%" (m.m.*25 "4mm"m."%." 'm *I&H """ $"n -
25*''m."m &'/2$A "m &'3/m "m m D$. (*$m 'm &/25A"'m "m ;2"'m . m &"$"m .=
BS!"2($"m $& *"'m"'m) ¥ "mn'EnafFEEE N/ auEn an7/A<2*"amnn #m.$
(m*m $2¢" (m."m/ *"'m! m&"I((*Sm ,*!"m m%$%" (m.m% "™ 6"#m 6%" (/'m."!m *
('C(lm<!, -m%$%" (m.m*2% "#m& 'WEF7mmm;4m mmmMu "0%$ ((m."m m&"!(
CSm "m!$C"'m am7/E<2"'EmEE E!-/32'0 3 $'mAmenFannn;/n0ninnn
m(S(*(/m.lm 25w m &2$A T M & 'E e "% e (W % % 6" -/ 32"
MENEEEEEEEEEEEEEEEEEER
EnnfFEg>n;/aOnnmOnFa>>EeReenFanm#0nK4#m .S (m m%$* (*/#m!$* (mmmF
m7/m;'4m>0m"2*" (m7m -"B+H&$!"m mm 3!/, " ""Hm"'n." %" 'nFmmSn"B+&S$
"m m!$%0%'n."m:m; B<=O>mmumumnn aufFe7n;'4a>OnPannfFammKim, *m!"
2"/'m $%%'n! *(mimmmn;En =dnjanFeaen O |enkKe & ‘s m D$.(*$nm
m&25A'E "m 2"’ . &S mm$!"2($ e B e m) [ F, m ' (m S
'm'm>uEEE =9>n)8uFom74>0mPremFOKEE 'm B DS . (*Sm."m&/2%A "n.
EE$!"2($"m"m) ¥ "m"am" 32"4m 4m w3 ;$%/%"  (m M m <& " "{#m "& *'m
"m<$'m /("% (m &S "'H &(6'm <! Fm %3 (m.m(;"(m . "nm&"((*Sm
IS S 'mom % A e $<S (m <28 /m 5/ e e (e &S
. Sm7m "lm*(C(Im $%&" ! ($*"!m!''m "m %S ((m."m""+*im m"m * (/'C('m
IS(m/'mm (Bm%**%%m /6m!"$Sm F'(4mumn'"m F$.$"n! 'm m&'/2%A
"m&'$IN*G ' 2" w122 (Im "(m 2% (/m m AR 2" E EEE R A N
EKm $m !"$Sm"m (Bm/6"%" (*"'4m *m " *+*m "I(m | &/*" 'm JmmDm $m &5
*/mum 7SamEE . EEE <*"(mmmm7KE 9n m 1/%$%" (m "m!"m&"'O#m
&S/ "n/((m6 (*("mJ'(4m>7m immmm ' (mm EEOn 4unn"'n 0 &l 'm &S/
“m 9 I 2. amEE!"&("%S" "' e mEEOK /e m SSSE m m E N

EEEE N EEEEEEEEEE N S(EEE 'S N -SN SEEEEN SN EEEN BN NN
EEEE EEEEEE 32232 w45 mOnmP2 75 1%@#%!2!4#$2$%!2# m m 5. 29 m:m
andmdm 2*("'m m DS, (*Sm "m &/2%A "M "m ;2"'m . m&"$"m . mmG!"2($"',



32 *"m "m) 1w m (1" m $%& (e m )$ 1 'n 00@@@EEEEEEHE u
1$%%"'m ."m mm-9m ;'4m 7m m D$. (*$m "m *5"m & !! 6'm
-E@Q@@@@@@@@u Onm m "m ;2"'sm . ® $%&('m ."m *5"m & !! 6"'m $4m
Em7/mlum $2""(m m $%m "m ). %"'m

00@EEEEEEAE 00EEEEA@@E@E@ M n4m 2*('n DS, (*Su "n
&2%A"'m . m m$!"2($"m "m ) !* "m "mw"32'n 7m (";/"Hm . m $%&("m . m)$ I+
'10Q@@@@OO@@@@%m m!$%% 'n."u9>Fu mm;'4u>O0m7m m D$. (*$m "m *5"'m
&!'6"'m -EQ@@@@@@@@Cm Onm "m ;2" 'm . m $%&('m "0 *5"m & ! 6"
Hamm7mBam$2"(m m $%m."m) .

%'1000000EEAAEA 0QQAEEEE@E@E@E@N Ma 74n 2*('s "Iu D$. (*$!m
e &Y (Mm m 2" ! e e x ('C('m $%&" ! (B mm!" m " im $
/(a3 'em7a<2"'mnnm B<! Fu%$%' (m . m(!;"(mMm 4m"'mAm $.%
"m"m((m,"'n."m5" ! ANV U (m, " m&'$S/ """ (w6 (*("uMm 84 m ;$%"'n
"m&Cm e e  F & 2" (5% ' S S (e "m &/ (m'C(m . !mm /¥
m7am <$''m 3m ! m (M &'m & $%% ./ /e 5w/ m ]
im0 =T"*U"=$,,*m8/mSum um um mu/m" u('$'m "B"%& *"!4m m"m /*m "m
&" (m C("m &'$36/4m m"m %/%$*"'w F*(m |m Km * * "'m"B("%" (m,""m /[*I*$
'S (m /"S5 " "(m &' w1 ((,
['Mm5Km"B&S"'m&S'm, " 1m%S(*;!m* m" I (*%'m&S 25 'm."% . (" ("m /IS
Ma Ke&S("m!m*6("mSm " "'m."m!Sm"&/!" ((4m0*m "m%/%S"'m "m $(*" (m&
'm "m (S 'm/ /%" ('m/ %/ 'm!Sm (("'m Km5Km"'(m Km *+"1] 14w "m m*5m;))
! &S " mE m (""" m% 3! ' ' S Fm 2w/ """ "25
"Jmm"'m%/%S"'n. " m" $''m%" (*$"m" $"'m "1m%IA" Im "m &" 24w, *m "'$ (m
<$ ('4m**m "mm /S ((,/'m"(mF'2"$&E ' Im "' "
m/(/m"B&/*/'mm"$' (m)'(4mm7nimunSn ' (munnnnnKin n n"'n6";;*""mm G
‘*AEEEEE)E R E EEE /" (‘A e ' 5 $;5%" ..
&/ (m "C(m"!(m $(*;*/'m Bm& '(*"!m * *m -7m -m;;* "m;//'m "Im!"'"ImIG*
"Im& 'm "m6";;"'m "}m

Export aus OpenCaseLaw (CCO0). Verbindlich ist allein der vom erlassenden Gericht vertffentlichte
Originaltext. Quellen-URL siehe oben.



