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Regeste

Regeste Diese Zusammenfassung existiert nur auf Franzésisch. SUISSE: Art. 3 CEDH.
Risque de mauvais traitements en cas de renvoi d'un homosexuel iranien dans son pays
d'origine. Selon la Cour, peu importe que |'orientation sexuelle du requérant soit ou non
connue pour |'instant des autorités iraniennes, des membres de safamille ou de la
population. Son homosexualité pourrait en effet étre découverte ultérieurement en cas de
renvoi en lran. La Cour considére que les autorités suisses n'ont pas suffisasmment évalué le
risque de mauvais traitements encouru par le requérant en tant qu'homosexuel en Iran. De
plus, elles n'ont pas cherché & déterminer si I'Etat iranien protégerait le requérant contre les
mauvais traitements infligés par des acteurs non étatiques en raison de son orientation
sexuelle (ch. 42-57). Conclusion: violation de l'art 3 CEDH si le requérant devait étre
renvoyé en Iran sans nouvelle évaluation du risque de mauvais traitements. Inhaltsangabe
des BJ (4. Quartalsbericht 2024) Recht auf Leben (Art. 2 EMRK); Verbot unmenschlicher
oder erniedrigender Behandlung (Art. 3 EMRK); Recht auf wirksame Beschwerde (Art. 13
EMRK); Diskriminierungsverbot (Art. 14); Ausweisung eines homosexuellen iranischen
Staatsburgers. Der Fall betrifft das durch die Schweizer Behorden abgel ehnte Asylgesuch
eines homosexuellen iranischen Staatsangehorigen. Die Schweizer Behdrden gelangten zu
dem Schluss, dass eine eventuelle Ausweisung in den Iran fur den Beschwerdefthrer kein
Risiko darstelle, wenn er nach seiner Ruckkehr sein Privatleben weiterhin diskret fuhre. Im
Hinblick auf die Artikel 2 und 3 EMRK behauptet der Beschwerdefihrer, er sel einem
tatsachlichen und unmittelbaren Risiko ausgesetzt, von den Behérden, seiner Familie oder
im Allgemeinen von der Gesellschaft verhaftet, misshandelt oder getttet zu werden. Er
macht insbesondere geltend, dass die Schweizer Behdrden keine umfassende
Risikobewertung seiner Ausweisung in ein Land vorgenommen haben, in dem Homophobie
und Diskriminierung von LGBTI-Personen an der Tagesordnung sind. Er beruft sich auch
auf das Recht auf wirksame Beschwerde und das Diskriminierungsverbot. Der Gerichtshof
wies darauf hin, dass die sexuelle Orientierung einer Person ein wesentlicher Bestandteil
threr Identitét ist und nicht erwartet werden kann, diese zu verbergen, um Verfolgung zu
vermeiden. Unabhéngig davon, ob die Homosexualitét des Beschwerdefiihrers den
iranischen Behdrden oder seiner Familie bekannt ist oder nicht, besteht das Risiko, dass
dieseim Falle einer Ausweisung zu einem spéteren Zeitpunkt entdeckt wird. Die
Verfolgung von LGBTI-Personenist im Iran Realitét. Der Gerichtshof hat die Einschétzung
der innerstaatlichen Behorden, wonach die vorgebrachte Verfolgung durch seine
Familienangehdrigen nicht glaubhaft sei, nicht in Frage gestellt. Er stellte jedoch fest, dass
Verfolgung auch von anderen Personen als Familienmitgliedern ausgelibt werden kann.
Seiner Ansicht nach hétten die innerstaatlichen Behorden priifen sollen, ob dieiranischen
Behorden in der Lage und bereit seien, dem Beschwerdefiihrer den erforderlichen Schutz
vor solchen Misshandlungen zu gewahren. Diese Prifung wurde jedoch nicht durchgefihrt,
dadie innerstaatlichen Behorden es fur unwahrscheinlich hielten, dass die Homosexualitét



des Beschwerdefuhrers im Iran bekannt sei. Der Gerichtshof gelangte daher zur
Auffassung, dass die innerstaatlichen Behdrden weder das Risiko einer Misshandlung des
Beschwerdefiihrers noch die Frage, ob staatlicher Schutz vor Misshandlungen durch
nichtstaatliche Akteure gegeben war, nicht ausreichend gepriift haben. Angesichts dieser
Schlussfolgerungen hat er die Ubrigen Rugen des Beschwerdefihrers nicht gesondert
geprift. Verletzung von Artikel 3 EMRK (einstimmig).

Regeste SUISSE: Art. 3 CEDH. Risgue de mauvais traitements en cas de renvoi d'un
homosexuel iranien dans son pays d'origine. Selon la Cour, peu importe que I'orientation
sexuelle du requérant soit ou non connue pour I'instant des autorités iraniennes, des
membres de sa famille ou de la popul ation. Son homosexualité pourrait en effet étre
découverte ultérieurement en cas de renvoi en Iran. La Cour considére que les autorités
suisses n'ont pas suffisamment évalué le risque de mauvais traitements encouru par le
requérant en tant qu'homosexuel en Iran. De plus, elles n'ont pas cherché a déterminer s
I'Etat iranien protégerait |le requérant contre les mauvais traitements infligés par des acteurs
non étatiques en raison de son orientation sexuelle (ch. 42-57). Conclusion: violation de |'art
3 CEDH si le requérant devait étre renvoyé en Iran sans nouvelle évaluation du risque de
mauvais traitements. Synthése de I'OFJ (4éme rapport trimestriel 2024) Droit alavie (art. 2
CEDH) ; interdiction des traitements inhumains ou dégradants (art. 3 CEDH) ; droit aun
recours effectif (art. 13 CEDH) ; interdiction de la discrimination (art. 14 CEDH) ;
expulsion d'un ressortissant iranien homosexuel. L'affaire concerne le rejet par les autorités
suisses de la demande d'asile du requérant, un ressortissant iranien homosexuel. Les
autorités suisses ont conclu qu'il ne courrait aucun risque en cas d'expulsion versl'lran s,
apres son retour, il continuait &y mener savie privée de fagon discréte. Sur le terrain des
articles 2 et 3 CEDH, le requérant allégue qu'il serait exposé aun risque réel et imminent
d'étre arrété, de subir des mauvais traitements ou d'étre tué par les autorités, safamille ou la
société en général. |l fait valoir en particulier que les autorités suisses n'ont pas procédé a
une évaluation compléte des risques liés a son expulsion vers un pays ou I'homophobie et la
discrimination al'égard des personnes LGBTI sont monnaie courante. |l invoque également
le droit a un recours effectif et I'interdiction de ladiscrimination. La Cour arappelé que
I'orientation sexuelle d'une personne constitue une part essentielle de son identité et qu'on
ne saurait attendre d'une personne qu'elle cache son orientation sexuelle afin d'éviter des
persécutions. Que I'homosexualité du requérant soit connue ou non par les autorités
iraniennes ou safamille, il existe un risque qu'elle soit découverte ultérieurement en cas de
renvoi. Or, les personnes LGBTI sont persécutées en pratique en Iran. La Cour n'a pas remis
en question |'appréciation des autorités internes selon laquelle la persécution all éguée par
des membres de sa famille manquait de crédibilité. Elle atoutefois relevé que des
persécutions peuvent également étre exercées par des personnes autres que les membres de
lafamille. Selon elle, les autorités internes auraient dii examiner si les autorités iraniennes
seraient en mesure et disposees afournir au requérant la protection nécessaire contre de tels
mauvais traitements. Cet examen n'avait pas été fait puisgue les autorités internes avaient
considéré peu probable que I'homosexualité du requérant soit connue en Iran. La Cour a
ains considéré que les autorités internes n'avaient pas suffisamment examiné le risque pour
le requérant d'étre exposé a de mauvais traitements ou si une protection étatique contre de
mauvais traitements d'acteurs non étatiques était disponible. Au vu de ces conclusions, elle
n'a pas examiné séparément les autres griefs soulevés par le requérant. Violation de l'article
3 (unanimité).



Regesto Questo riassunto esiste solo in francese. SUISSE: Art. 3 CEDH. Risque de mauvais
traitements en cas de renvoi d'un homosexuel iranien dans son pays d'origine. Selon la
Cour, peu importe que |'orientation sexuelle du requérant soit ou non connue pour |'instant
des autorités iraniennes, des membres de sa famille ou de la population. Son homosexualité
pourrait en effet étre découverte ultérieurement en cas de renvoi en Iran. La Cour considere
gue les autorités suisses n'ont pas suffisamment évalué | e risque de mauvais traitements
encouru par le requérant en tant qu'homosexuel en Iran. De plus, elles n'ont pas cherché a
déterminer si I'Etat iranien protégerait le requérant contre les mauvais traitements infligés
par des acteurs non étatiques en raison de son orientation sexuelle (ch. 42-57). Conclusion:
violation de l'art 3 CEDH si le requérant devait étre renvoyé en Iran sans nouvelle
évaluation du risque de mauvais traitements. Sintesi dell'UFG (4° rapporto trimestriale
2024) Diritto dlavita (art. 2 CEDU); divieto di trattamenti inumani o degradanti (art. 3
CEDU); diritto aun ricorso effettivo (art. 13 CEDU); divieto di discriminazione (art. 14
CEDU); espulsione di un cittadino iraniano omosessuale. La causariguardail rifiuto della
domanda d'asilo del ricorrente, un cittadino iraniano omosessuale. L e autorita svizzere sono
giunte alla conclusione che il ricorrente non avrebbe corso alcun rischio in caso di
espulsione verso I'lran a condizione di condurre la sua vita privata con discrezione. Con
riferimento agli articoli 2 e 3 CEDU, il ricorrente sostiene che sarebbe esposto a un rischio
reale eimminente di essere arrestato, subire maltrattamenti o essere ucciso dalle autorita,
dallasuafamigliao dallasocietain generale. Fain particolare valere che le autorita svizzere
non hanno effettuato una valutazione completa dei rischi legati alla sua espulsione verso un
Paese in cui I'omofobia e la discriminazione nei confronti delle persone LGBTI sono
frequenti. Invoca ancheil diritto a un ricorso effettivo eil divieto di discriminazione. La
Corte ha rammentato che |'orientamento sessuale di una persona € parte essenziale della sua
identita e non ci si pud attendere che lo mascheri per evitare di essere perseguitata. A
prescindere dal fatto che I'omosessualita del ricorrente sia nota o meno alle autoritairaniane
edlasuafamiglia, vi eil rischio che venga scopertain caso di rimpatrio. Orbene, le persone
LGBTI sono realmente perseguitate in Iran. La Corte non ha messo in questione la
valutazione delle autorita interne secondo cui la persecuzione, allegatadal ricorrente, da
parte dei membri della suafamiglia non era credibile. Ha tuttavia osservato che le
persecuzioni possono anche essere esercitate da persone che non sono membri della
famiglia. Hafatto notare che le autorita interne avrebbero dovuto esaminare se le autorita
iraniane sarebbero in grado e disposte afornire al ricorrente la protezione necessaria contro
tali maltrattamenti. Tale esame non € stato effettuato perché le autorita interne avevano
considerato poco probabile che I'omosessualita del ricorrente fosse notain Iran. La Corte ha
quindi considerato che le autorita interne non hanno sufficientemente esaminato se il
ricorrente correvail rischio di essere esposto a maltrattamenti, né se era disponibile una
protezione statale contro i maltrattamenti da parte di attori non statali. Viste queste
conclusioni non ha esaminato separatamente le altre censure fatte valere dal ricorrente.
Violazione dell'articolo 3 (unanimita).

Erwagungen

E. 12

On 15 July 2021, the FAC granted an urgent interim measure preventing the applicant's
removal to Iran. On 29 July 2021, the applicant submitted aletter from the network Gay
L eadership, a Swiss alliance of gay and bisexual men, whose representative had met with
the applicant and provided the court with details of hisfears of repercussions from other



Iranians, including at the asylum centre in Switzerland, and who emphasised the extreme
pressure of hiding one's sexual identity for one's entire life.

E. 13

In adecision of 16 August 2021, the FAC revoked its urgent interim measure as there were
no grounds for review of the decision to reject the applicant's asylum claim.

E.14

On 12 October 2021, the applicant provided the FAC with further information concerning
the memory card containing the photographs from his mobile phone.

E. 15

On 1 December 2022, the FAC rejected the applicant's request for review of the judgment
of 2 June 2021, finding that the grounds relied on were essentially the same as before, that
the request did not contain any new factual information, that the issues raised had aready
been examined in the judgment of which the applicant was seeking areview, and that his
evidence of the circumstances of, inter alia, his altercation with the family members was
still not credible. 3. Interim measure

E. 16

On 22 November 2021, the applicant lodged a request for an interim measure under Rule 39
of the Rules of Court. Referring to Articles 2, 3, 8, 13 and 14 of the Convention, he stated
that he risked arrest, ill-treatment and death at the hands of State agents, and/or the risk of
death or ill-treatment at the hands of hisfamily or society, as he would not have State
protection. He argued that the FAC's conclusion that he would not have any well-founded
fear of persecution if he lived hislife discreetly was in breach of the Court's case-law. He
applied for priority treatment and urgent notification of the application.

E.17

On 23 November 2021 the Court applied the interim measure under Rule 39 and indicated
to the Swiss Government that it should not expel the applicant to Iran for the duration of the
proceedings before the Court. 2. RELEVANT LEGAL FRAMEWORK 1. RELEVANT
DOMESTIC LAW AND PRACTICE

E. 18

For asummary of the relevant domestic law, see M.A.M. v. Switzerland , no. 29836/20 , 88
27-28, 26 April 2022. 2. Relevant international materials

E. 19

The relevant law of the European Union, the relevant practice of the Court of Justice of the
European Union and the guiding principles and other relevant documents of the Office of
the United Nations High Commissioner for Refugees ("UNHCR") concerning expulsion
were summarised in F.G. v. Sweden [GC], no. 43611/11, 88 48-53, March 23, 2016.

E.20

On 23 August 2012 UNHCR issued the "Guidelines on International Protection No. 9:
Claims to Refugee Status based on Sexual Orientation and/or Gender Identity within the
context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the
Status of Refugees' (HCR/GIP/12/09). They state, inter alia, the following (footnotes
omitted): " Laws criminalizing same -sex relations 26. Many leshian, gay or bisexual



applicants come from countries of origin in which consensual same-sex relations are
criminalized. It iswell established that such criminal laws are discriminatory and violate
international human rights norms. Where persons are at risk of persecution or punishment
such as by the death penalty, prison terms, or severe corporal punishment, including
flogging, their persecutory character is particularly evident. 27. Even if irregularly, rarely or
ever enforced, criminal laws prohibiting same-sex relations could lead to an intolerable
predicament for an LGB person rising to the level of persecution. Depending on the country
context, the criminalization of same-sex relations can create or contribute to an oppressive
atmosphere of intolerance and generate a threat of prosecution for having such relations.
The existence of such laws can be used for blackmail and extortion purposes by the
authorities or non-State actors... 28. Assessing the ‘well-founded fear of being persecuted' in
such cases needs to be fact-based, focusing on both the individual and the contextual
circumstances of the case. The legal system in the country concerned, including any
relevant legislation, its interpretation, application and actual impact on the applicant needs
to be examined. The 'fear’ element refers not only to persons to whom such laws have
already been applied, but also to individuals who wish to avoid the risk of the application of
such laws to them. Where the country of origin information does not establish whether or
not, or the extent, that the laws are actually enforced, a pervading and generalized climate
of homophobiain the country of origin could be evidence indicative that LGBTI [lesbian,
gay, bisexual, transgender and intersex] persons are nevertheless being persecuted. ...
Concealment of sexual orientation and/or gender identity 30. LGBTI individuals frequently
keep aspects and sometimes large parts of their lives secret. Many will not have lived
openly as LGBTI in their country of origin and some may not have had any intimate
relationships. Many suppress their sexual orientation and/or gender identity to avoid the
severe consequences of discovery, including the risk of incurring harsh criminal penalties,
arbitrary house raids, discrimination, societal disapproval, or family exclusion. 31. That an
applicant may be able to avoid persecution by concealing or by being 'discreet’ about his or
her sexual orientation or gender identity, or has done so previously, isnot avalid reason to
deny refugee status. As affirmed by numerous decisions in multiple jurisdictions, a person
cannot be denied refugee status based on a requirement that they change or conceal their
identity, opinions or characteristicsin order to avoid persecution. LGBTI people are as
much entitled to freedom of expression and association as others. 32. With this general
principle in mind, the question thus to be considered is what predicament the applicant
would face if he or she were returned to the country of origin. This requires afact-specific
examination of what may happen if the applicant returns to the country of nationality or
habitual residence and whether this amounts to persecution. The question is not, could the
applicant, by being discreet, live in that country without attracting adverse consequences. It
isimportant to note that even if applicants may so far have managed to avoid harm through
concealment, their circumstances may change over time and secrecy may not be an option
for the entirety of their lifetime. The risk of discovery may also not necessarily be confined
to their own conduct. There is almost always the possibility of discovery against the
person's will, for example, by accident, rumours or growing suspicion. It is also important
to recognize that even if LGBTI individuals conceal their sexual orientation or gender
identity they may still be at risk of exposure and related harm for not following expected
socia norms (for example, getting married and having children ...). The absence of certain
expected activities and behaviour identifies a difference between them and other people and
may place them at risk of harm. 33. Being compelled to conceal one's sexual orientation



and/or gender identity may also result in significant psychological and other harms.
Discriminatory and disapproving attitudes, norms and values may have a serious effect on
the mental and physical health of LGBTI individuals and could in particular cases lead to an
intolerabl e predicament amounting to persecution. Feelings of self-denial, anguish, shame,
isolation and even self-hatred which may accrue in response an inability to be open about
one's sexuality or gender identity are factors to consider, including over the long-term.
Agents of Persecution 34. There is scope within the refugee definition to recognize
persecution emanating from both State and non-State actors. State persecution may be
perpetrated, for example, through the criminalization of consensual same-sex conduct and
the enforcement of associated laws, or as aresult of harm inflicted by officials of the State
or those under the control of the State, such as the police or the military. Individua acts of
'rogu€e’ officers may still be considered as State persecution, especially where the officer isa
member of the police and other agencies that purport to protect people. 35. In situations
where the threat of harm is from non-State actors, persecution is established where the State
is unable or unwilling to provide protection against such harm. Non-State actors, including
family members, neighbours, or the broader community, may be either directly or indirectly
involved in persecutory acts, including intimidation, harassment, domestic violence, or
other forms of physical, psychological or sexual violence. In some countries, armed or
violent groups, such as paramilitary and rebel groups, as well as criminal gangs and
vigilantes, may target LGBTI individuals specifically. 36. In scenarios involving non-State
agents of persecution, State protection from the claimed fear has to be available and
effective. State protection would normally neither be considered available nor effective, for
instance, where the police fail to respond to requests for protection or the authorities refuse
to investigate, prosecute or punish (non-State) perpetrators of violence against LGBTI
individuals with due diligence. Depending on the situation in the country of origin, laws
criminalizing same-sex relations are normally a sign that protection of LGB individualsis
not available. Where the country of origin maintains such laws, it would be unreasonable to
expect that the applicant first seeks State protection against harm based on what is, in the
view of the law, acriminal act. In such situations, it should be presumed, in the absence of
evidence to the contrary, that the country concerned is unable or unwilling to protect the
applicant. Asin other types of claims, a claimant does not need to show that he or she
approached the authorities for protection before flight. Rather he or she has to establish that
the protection was not or unlikely to be available or effective upon return. 37. Where the
legal and socio-economic situation of LGBTI peopleisimproving in the country of origin,
the availability and effectiveness of State protection needs to be carefully assessed based on
reliable and up-to-date country of origin information ... The existence of certain elements,
such as anti-discrimination laws or presence of LGBTI organizations and events, do not
necessarily undermine the well-foundedness of the applicant's fear. Societal attitudes may
not bein line with the law and prejudice may be entrenched, with a continued risk where the
authorities fail to enforce protective laws. A defacto, not merely de jure, changeis
required and an analysis of the circumstances of each particular caseis essential. ..." 3.
RELEVANT COUNTRY INFORMATION ON THE SITUATION OF HOMOSEXUALS
IN IRAN

E.21

The relevant part of the UN Human Rights Special Rapporteur's Report on the situation of
human rightsin the Islamic Republic of Iran (A/HRC/46/50) of 11 January 2021 reads
(footnotes omitted): "28. The death penalty can be imposed for consensual sexual activity



between members of the same sex in the Islamic Republic of Iran, with its applicability
dependent on the religion and marital status of the personsinvolved and the nature of the
acts (passive or active) while "kissing and touching out of lust” between persons of the
same sex is punishable by flogging. The criminalization of same-sex consensual acts
legitimizes violence by State actors and private individuals, including the use of torture,
beatings and rape by law enforcement and vigilantes. Lesbian, gay, bisexual and
transgender persons face regular harassment and, if arrested, are denied the right to afair
trial. Other forms of violence and discrimination include sustained domestic abuse and
bullying in educational institutions and workplaces. These acts remain largely
underreported due to the victims' fear of persecution.”

E. 22

The UK Home Office's "Country Policy and Information Note: sexual orientation and
gender identity or expression, Iran, June 2022" reported as follows (footnotes omitted):
"2.4.11. Of the 79 executions identified for same-sex sexual activity between 2004 and
2020, the offenders were all men. ... Although there have been fewer executionsin recent
years, at least 2 men were executed for 'sodomy by force' in 2021 and 2 more were executed
for the same offence in January 2022 ... 2.4.17. Iran is a conservative Muslim society in
which anti-LGBT] attitudes persist and are widespread. LGBTI persons face societal
harassment, discrimination and stigma as well as family and societal pressure to conform to
cultural and religious norms, for example, in terms of appearance and behaviour ... 2.4.18.
LGBTI persons face threats, blackmail and extortion, harassment, forced marriage (or
threats of such), pressure to undergo GRS, violence and 'honour’ killings by non-state
actors, including family members, on account of their sexual orientation or gender
identity... 2.5.3 In general, the state may be able, but is not willing, to offer effective
protection to LGBTI persons. 2.5.4 There are no laws to protect LGBTI persons against
discrimination or hate crimes and sexual minorities are reluctant to report crimes against
them for fear of revealing their sexual orientation and being criminalised... 3.2.3 The
UK-based non-governmental organisation (NGO), 6Rang (Iranian Lesbian & Transgender
Network), stated in a 2017 report that "lran's Islamic Penal Code criminalizes same-sex
sexual conducts with penalties ranging from flogging to the death penalty (Articles
233-240)... 4.2.1 According to 6Rang, " Since the establishment [of] the ISlamic Republicin
1979, state officialsin Iran have consistently portrayed homosexuality asa"deviant" sexua
proclivity that has a corrupting effect on society.” The 6Rang report cited comments made
by public officials denouncing same-sex sexual relationships, describing them, amongst
other derogatory words, as 'subhuman’ and 'diseased'... 6.3.1 The September 2020 6Rang
report found that 143 (over 62%) of the 230 survey participants had experienced some form
of violence against them by their immediate family members. A quarter of the participants
reported the threat of forced marriage: "A great number of participants have also reported
experiencing violence in their families because of their sexual orientation and gender
identity. Experiences of violence in the family involve beating, flogging, psychological
abuse, forced isolation from friends and society, verbal abuse, and death threats. ... Families
may kill, physically harm, or force their members into arranged marriages with the intent to
protect or defend the honour or reputation of the family and/or the community. Iranian
LGBTI people often have no recourse to justice for the violence and abuse they suffer in
their families. Participants have given accounts of being beaten by their families until they
abandoned their homes or were told to become "normal™."



E.23

The Australian Department of Foreign Affairs and Trade published its"DFAT Country
Information report Iran” on 24 April 2023, the relevant parts of which include the following
(footnotes omitted): "Sexual Orientation and Gender Identity 2.147 Sexual intercourse
between malesisillegal and can attract the death penalty. The death penalty is carried out
against men who have consensual sex with men. DFAT is aware of reports of executionsin
February 2022, for example. Gay men may be pressured to undergo sex-reassignment
surgery to avoid legal and social discrimination. Gay men may also face homophobic
violence, including members, from family members and others... 2.149 In September 2022,
two Iranian LGBTI activists were sentenced to death for offencesin including ‘corruption
on earth through the promotion of homosexuality' as well as trafficking, though observers
said that this charge related to assisting people at risk to leave Iranian territory... 2.152 ...
Discrimination can include harassment and violence and harassment from family members,
work colleagues, religious figures, and school and community leaders. Ostracism from
family is common, particularly in the case of conservative families. DFAT understands gay
men and |leshians face considerable societal pressure to enter a heterosexual marriage and
produce children. 2.153 DFAT assesses that LGBTI people face a high risk of official
discrimination and violence that may amount to risk of death. DFAT applies this assessment
toal LGBTI identities. DFAT further assesses that LGBTI people of any sexuality or
gender identity or expression face a high risk of societal discrimination.”

E.24

The relevant parts of the Statement of the Office of the United Nations High Commissioner
for Human Rights of 21 June 2023 "lran update on human rights" include the following
(footnotes omitted): "...The overall human rights situation in the Islamic Republic of Iran
has markedly deteriorated ... There have been numerous allegations of torture and
ill-treatment of individuals by security forces during arrest and interrogation to extract
forced confessions as well as alegations of sexual and gender-based violence committed
against women, men and children, especially in detention. As previously reported, prison
conditions including denial of medical care, dire sanitary conditions, contaminated drinking
water and overcrowding, remain of concern... Overall, the report shows a worsening human
rights landscape in Iran coupled with the chronic lack of meaningful and effective avenues
for the population to voice grievances or indeed to seek remedies...”

E.25

The Special Rapporteur on the situation of human rights in the Islamic Republic of Iran,
Javaid Rehman, gave areport to the General Assembly of the United Nations on 24 August
2023, the relevant parts of which include the following (footnotes omitted): "Use of death
penalty

E. 28

The Specia Rapporteur remains deeply concerned at the alarming increase in the number of
executions observed during the reporting period, including the implementation of the death
penalty following unfair trials and after the systemic use of torture to extract forced
confessions.

E. 29



The Court notes that this complaint is neither manifestly ill-founded nor inadmissible on
any other grounds listed in Article 35 of the Convention. It must therefore be declared
admissible. 2. Merits 1. The parties submissions 1. The applicant

E.30

The applicant argued that he had provided a detailed and consistent account of the events
surrounding the discovery of his homosexuality by hisfamily and the subsequent
confrontation. Any minor inconsistencies perceived by the domestic authorities could be
attributed to the emotional shock he had experienced during the altercation with his
relatives. He maintained that his overall narrative remained consistent. The Government's
argument, suggesting that his account lacked credibility because it seemed improbable that
he would have had compromising photographs on his phone in a dangerous place like Iran,
was countered by the fact that they simultaneously concluded it would not be dangerous for
him to return there. The applicant stressed that asylum applicants should be given the
"benefit of the doubt" by immigration authorities assessing their credibility.

E.31

The applicant further stated that the Swiss authorities neither contested his homosexuality
nor the fact that he had concealed his sexual identity in Iran, where homosexual
relationships are punishable by severe penalties, including death, and where LGBTI
individuals face discrimination and harassment from the authorities. It was also
acknowledged that his family, who were conservative and religious, had attempted to
arrange a marriage for him with awoman. Despite these facts, the FAC had upheld the
rejection of hisasylum application on the basis that he had previously managed to keep his
sexual identity hidden and could continue to do so in the future to avoid harm. The
applicant stressed that according to the Court's case law, an individual's sexual orientation is
an integral part of their identity, and no one should be compelled to conceal their identity to
avoid persecution.

E. 32

The applicant further stressed that the FAC had failed to carry out a comprehensive
assessment of the potential risk to him of serious harm or death if he returned to Iran: (1)
there was no thorough examination of the risk of persecution or ill-treatment by State agents
or of the imposition of the death penalty under the criminal law relating to homosexual
relations. There was no rigorous assessment of whether the applicant would face serious
harm or death if he lived openly as a homosexua man in Iran; (2) there was no proper
assessment of the risk of persecution that openly homosexual individuals faced from
individual officials or vigilante groups, particularly in cases where there was no official
prosecution, which further undermined the assessment of the applicant's safety on return;
(3) there was no evaluation of the potential risk posed by non-state actors, including the
applicant's conservative family, who were aware of his homosexuality, as well as by wider
society if he lived openly as a homosexual man. No consideration was given to the lack of
state protection given the criminalisation of homosexual acts and the legality of honour
killings by family members.

E.33

The applicant stressed the importance of assessing the evidence in casesinvolving arisk of
persecution on the basis of sexual orientation, particularly in countries where homophobia
and discrimination against LGBTI persons were widespread. He argued that the domestic



immigration authorities should have proactively assessed the availability of State protection
against harm from non-State actors, given that the risk of his homosexuality being
discovered would not depend solely on his conduct, and that they should aso consider the
broader societal context and the State's ability to provide protection in cases of persecution
based on sexual orientation. The applicant asserted that the Swiss authorities had based their
decisions primarily on outdated sources of information which did not reflect how the
situation in Iran had deteriorated since the election in June 2021 of Ebrahim Raisi as
President because of hisradical religious views.

E.34

The applicant claimed that by failing to make a proper assessment of the above elements,
the Swiss authorities had failed to carry out the necessary close, rigorous and independent
examination of his case and failed in their duty to determine the country's situation. 2. The
Government

E.35

The Swiss authorities did not dispute that the applicant was homosexual, or that
homosexual men in Iran faced risks from both state and non-state actors. However, they did
not find the applicant's alegations regarding the compromising photographs and the
subsequent problems with his family credible for the following reasons:. (1) The aleged
conflict between the applicant's boyfriend and their mutual friend M. seemed implausible,
asit was unlikely that the applicant would not have known the reasons for it, given its
significance for his subsequent life. Moreover, the applicant and his boyfriend had spent
two months together in Turkiye after fleeing Iran, which further cast doubt on the aleged
conflict and the allegation that the compromising photographs had been sent to the
applicant's brother. (2) The applicant had failed to provide a plausible explanation for
having the compromising photographs on his mobile phone without adequate security,
given that he worked in a mobile phone shop and was aware of "a context as dangerous as
that of Iran, where homosexuals are exposed to a high risk of severe persecution by the
State”. It was therefore not credible that the photographs existed and that the applicant's
family had access to them. (3) The applicant's accounts of the altercation with his father and
brothers in the mobile shop were inconsistent and lacking in detail. His descriptions during
theinitial interviews were superficial and his subsequent elaborations, prompted by
additional questions, were unspecific and lacked emotion, which further undermined their
credibility.

E. 36

According to the Government, the applicant would not be at risk of ill-treatment if returned
to Iran for the following reasons: (1) Homosexua people were not subject to collective
persecution in Iran and the mere criminalisation of homosexuality did not automatically
lead to a serious risk of ill-treatment. The applicant did not claim to face areal risk of
persecution; his homosexuality appeared to be known only to the local gay community, in
which he had integrated without any problems. (2) The abstract risk of exposurein Iran did
not amount to intolerable psychological pressure, given that the applicant had lived there
openly as a homosexual man for at least eight years without any significant problems.
According to his own statement to the immigration authorities, he would not have left Iran
had it not been for the alleged family dispute. In addition, he had been able to avoid the
family pressure to marry awoman by limiting contact with his family. He would be able to



continue living in the same way after hisreturn to Iran. (3) Asthe applicant's allegations
about the sending of compromising photographs and the ensuing dispute were not credible,
there was no reason to believe that he had been subjected to intolerable psychological
pressure or persecution on account of his homosexuality. It was therefore unlikely that he
would be persecuted in Iran, either by the authorities or by private individuals. The question
of whether the Iranian authorities would be willing and able to protect him in the event of a
risk of ill-treatment by private individuals did not arise in his case.

E. 37

Domestic procedure complied with the requirements of the Convention: the applicant had
had an interpreter at every hearing, had had legal representation throughout and had been
able to lodge appeal s with suspensive effect. Moreover, he had failed to show that there was
ageneralised practice among European States of systematically granting asylum to
homosexual Iranian applicants. 3. The third parties 1. The UNCHR

E. 38

The UNHCR emphasised that the fact that an applicant may be able to avoid persecution by
concealment or exercising "restraint”, or has done so in the past, is not avalid reason for
denying refugee status. Concealing one's sexual orientation does not merely require
individualsto be "discreet”, but to "live alie" about a fundamental aspect of their identity,
while facing serious sanctions if their identity is discovered. Even if LGBTQI people have
been able to avoid harm through secrecy, their circumstances may change over time and
secrecy may not be an option for the rest of their lives. The risk of exposure may also not
necessarily depend solely on their own behaviour. Even if LGBTQI persons are discreet,
they may dtill be at risk of exposure and related harm because they do not conform to
heterosexual social norms (for example, by not marrying or having children). Denying
refugee status and forcing individuals to be "discreet” or to conceal their sexual orientation
and/or gender identity can have serious consequences for mental and physical health, and
may lead to an intolerable situation amounting to persecution. It is also incompatible with
the protective purpose of the Convention.

E. 39

Given the importance of Article 3 of the Convention and the irreversible nature of the harm
likely to be caused by ill-treatment, it is the duty of the national authoritiesto carry out a
thorough and rigorous assessment in order to dispel any doubt that a particular claim for
asylum is unfounded. In the context of asylum claims based on sexual orientation, the
assessment should include an objective and factual examination of the nature of the
applicant's situation and whether it amounts to persecution. In this context, the role of the
decision-maker is to assess the risk - whether the fear of persecution iswell-founded - and
not to prescribe behaviour - what the applicant should or should not do.

E. 40

The examining authority is expected to assess all relevant elements that are material to the
determination of refugee status. The rejection by the State authorities of relevant
documentary evidence submitted by the applicant without sufficient investigation was
contrary to this requirement of close and rigorous examination. 2. Stonewall and African
Rainbow Family

E. 41



The organisation submitted that the Court must take into account the reality that a
homosexual man returned to a state such as Iran must effectively prove that heis
heterosexual in order to live discreetly. A need to conform with what a potential persecutor
would consider acceptable "proof” of heterosexuality would potentially expose homosexual
people to forced marriage, the risk of threats, extortion and blackmail, harassment, pressure
to undergo gender reassignment surgery, violence and "honour" killings by non-state actors,
including family members. In assessing an applicant's claim the Court should therefore
assess the risk on the basis of the applicant's identity and the presumed risk of return. This
requires an assessment of whether, at the time of the assessment, the applicant fits the
heterosexual stereotype of the potential persecutor. Failure to fit this heterosexual profile
would mean that return would give rise to arisk contrary to Article 3 of the Convention. 2.
The Court's assessment 1. General principles

E. 42

The general principles concerning the responsibility of Contracting States under Article 3 of
the Convention regarding the removal of aliens have been recently summarised in J.A. and
A.A.v. Turkiye, no. 80206/17, 88 54-64, 6 February 2024, and the cases cited therein.

E. 43

The Court hasreiterated, in particular, that although asylum seekers should adduce evidence
capable of proving that there are substantial grounds for believing that return would entail a
real and concrete risk of treatment in breach of Article 3 (see F.G. v. Sweden , cited above,
§ 125), it isfrequently necessary to give them the benefit of the doubt when assessing the
credibility of their statements (see, in particular, J.K. and Othersv. Sweden [GC], no.
59166/12, 88 92-93, 23 August 2016, and K.I. v. France, no. 5560/19, § 139, 15 April
2021). Even if some details may appear somewhat implausible, this does not necessarily
detract from the overall general credibility of their claim (see JK. and Othersv. Sweden,
cited above, 8 93; seeadso SH. v. Malta, no. 37241/21, § 85, 20 December 2022).

E. 44

The Court has held that, in the context of applications for asylum based on a known genera
risk, where information on that risk is freely available from awide range of sources, itisfor
the authorities, in order to comply with the obligation under Article 3 of the Convention, to
carry out an assessment of that risk of their own motion (see F.G. v. Sweden , cited above, §
126, and the references cited therein, and M.D. and Othersv. Russia, nos. 71321/17 and 8
others, 8 97, 14 September 2021).

E. 45

With regard to the standard of review of allegations of ill-treatment at the domestic level,
the assessment made by the domestic authorities should be reasonable and sufficiently
supported by domestic material aswell as material from other reliable and objective sources
(see, for example, Mamazhonov v. Russia, no. 17239/13, § 135, 23 October 2014, and the
cases cited therein).

E. 46

If the applicant has not yet been extradited or expelled when the Court examines the case,
the present circumstances are decisive and afull and ex nunc assessment is required ( see A.
v. Switzerland , no. 60342/16, § 39, 19 December 2017). 2. Application of the genera
principles to the facts of the present case



E. 47

Since the applicant has not yet been removed to Iran, the question whether he would face a
real risk of ill-treatment if returned there must be examined in the light of the current
situation.

E. 48

The Court considers that the general human rights situation in Iran is not in itself such asto
preclude the expulsion of any Iranian national. It must therefore assess whether the
applicant's personal circumstances are such that he would run areal risk of being subjected
to treatment contrary to Article 3 of the Convention if deported to Iran.

E. 49

First, unlike in the cases in which the applicant's sexual orientation raised credibility
concerns (see, for example, |.K. v. Switzerland (dec.), no. 21417/17 , 88 27-28 , 19
December 2017, and A.N. v. France (dec.), no. 12956/15, 88 43-44, 19 April 2016), it is not
disputed by the parties that the applicant is homosexual. Second, the parties agree that a
person's sexual orientation is afundamental part of his or her identity and that no one may
be obliged to conceal hisor her sexual orientation in order to avoid persecution (see B and
C v. Switzerland , nos. 889/19 and 43987/16 , 8 57, 17 November 2020, and | .K. v.
Switzerland , cited above, § 24). Thirdly, it is not disputed by the parties that homosexuals
in Iran are at risk from both State and non-State actors.

E. 50

In the light of the foregoing, the Court considers that, whether or not the applicant's sexual
orientation is currently known to the Iranian authorities, family members or the population,
it could be discovered subsequently if he were to be removed to Iran (see also paragraph 32
of the UNHCR Guidelines, cited in paragraph REF paragraph00020 \h 20 above). The
Court therefore cannot agree with the Swiss authorities assessment that it is unlikely that
the applicant's sexual orientation would come to the knowledge of the Iranian authorities or
population (see paragraphs REF paragraph00010 \h 10 and REF paragraph00037 \h 36
above). 51. In so far as the applicant alleges arisk of ill-treatment at the hands of the
authorities, the Court notes that homosexual acts remain criminalised and subject to severe
punishment under Iranian law. The Court has held that the mere existence of laws
criminalising homosexual actsin the country of destination does not render a person's
expulsion to that country contrary to Article 3 of the Convention; what is decisiveis
whether thereisareal risk that these laws will be applied in practice (see B and C v.
Switzerland , cited above, 8 59). In respect of Iran, reports - and the submissions of the
parties - indicate that prosecutions of LGBTI persons under these laws do take place in
practice (see paragraphs REF paragraph00022 \h 22- REF paragraph00024 \h 23 above). 52.
Furthermore, persecution based on sexual orientation by State actors may also take the form
of individual acts of "rogue" officials (see paragraph 34 of the UNHCR Guidelinesin
paragraph REF paragraph00020 \h 20 above). While no such acts were mentioned in the
recent reports on Iran, the UN Human Rights Council and the UK Home Office indicated
that this could be due to under-reporting (see respectively, the report referred toin
paragraph REF paragraph00021 \h 21 above and paragraphs 2.4.17, 2.4.18 and 6.3.1 of the
report referred to in paragraph REF paragraph00022 \h 22 above) and that LGBTI persons
who openly express their sexual orientation and/or gender identity are likely to face
discrimination by State actors (see the reports referred to in paragraph REF paragraph00021



\h 21 and paragraph 2.153 of the report referred to in paragraph REF paragraph00024 \h 23
above). 53. The Swiss authorities dismissed the applicant's claim of persecution by his
family members as not credible (see paragraphs REF paragraph00009 \h 9 and REF
paragraph00010 \h 10 above). The Court sees no reason to depart from that assessment, as
the national authorities are better placed to assess the credibility of an individual since they
have had the opportunity to see, hear and assess his or her behaviour (see F.G. v. Sweden,
cited above, § 118). The question of past ill-treatment as an indication of areal risk of
futureill-treatment therefore does not arise (unlike in J.K. and Othersv. Sweden , § 114,
cited above). 54. However, ill-treatment may also be perpetrated by non-State actors other
than family members (see paragraph 35 of the UNHCR Guidelines referred to in paragraph
REF paragraph00020 \h 20 above). International reports reflecting the most recent
information on the situation of LGBTI rightsin Iran point to widespread homophobia and
discrimination against LGBTI persons following years of hatred stirred up by State actors
(see paragraph 28 of the report referred to in paragraph REF paragraph00021 \h 21,
paragraphs 2.4.18 and 2.5.3. of the report in paragraph REF paragraph00022 \h 22 and
paragraph REF paragraph00024 \h 23 above). The international sources stressed that such
risks have even increased following the deterioration of the general human rights situation
in Iran (see paragraphs REF paragraph00025 \h 24- REF paragraph00027 \h 26 above). 55.
In the light of the above information, the question arises as to whether the Iranian
authorities would be able and willing to provide the applicant with the necessary protection
against ill-treatment on grounds of his sexual orientation at the hands of non-State actors.
The availability of such State protection should have been determined by the Swiss
authorities (see J.K. and Othersv. Sweden , 8§ 98, and B and C v. Switzerland , 8§ 62; both
cited above,). However, since the domestic authorities took the view that it was unlikely
that his sexual orientation would come to the knowledge of the Iranian authorities or
population and that he therefore faced no real risk of ill-treatment, they did not carry out an
assessment of the availability of State protection against harm at the hands of non-State
actors, having declared that such a question did not arise in his case (see paragraph REF
paragraph00037 \h 36 above). The Swiss authorities therefore failed to carry out the
necessary assessment and ignored the issue that underpinned the applicant's claims. 56.
International sources indicate that the Iranian authorities would be unwilling to provide the
applicant with effective protection against ill-treatment at the hands of non-State actors, and
that it would be unreasonable to expect an LGBTI person to seek protection from the
authorities given the continued criminalisation of same-sex sexual conduct in Iran (see
paragraphs 2.5.3 and 2.5.4 of the report referred to in paragraph REF paragraph00022 \h 22,
and the reports referred to in paragraphs REF paragraph00024 \h 23 and REF
paragraph00042 \h 41 above). Similarly, the UNHCR considers that laws criminalising
same-sex relations are usually an indication that State protection is not available to LGBTI
persons (see paragraph 36 of the UNHCR Guidelinesin paragraph REF paragraph00020 \h
20 above). 57. In the light of the foregoing, the Court concludes that the domestic courts did
not sufficiently assess the applicant's risk of ill-treatment as a homosexual man in Iran or
whether State protection against ill-treatment by non-State actors was available.
Accordingly, the Court considers that the applicant's removal to Iran without a fresh
reassessment of these issues would result in aviolation of Article 3 of the Convention. 2.
remaining complaints 58. The applicant complained under Article 13 of the Convention
about the failure of the domestic authorities to examine his appeal s against the expulsion
order properly and alack of domestic remedies. Having regard to the reasoning which led it



to conclude that there had been a violation of Article 3 of the Convention in the present
case, the Court finds nothing to justify a separate examination of the same facts from the
point of view of Article 13 of the Convention. It therefore considers it unnecessary to rule
separately on either the admissibility or the merits of the applicant's complaint under that
provision (see Amerkhanov v. Turkiye, no. 16026/12, § 59, 5 June 2018). 59. Relying on
Article 14 in conjunction with Article 8 of the Convention, the applicant complained that if
he were returned to Iran his private life would be non-existent because he would have to
deny his sexual identity. 60. Having regard to the facts of the case and its findings under
Article 3 of the Convention, and also the fact that the applicant was allowed to remain in
Switzerland during the proceedings before the Court - in compliance with the interim
measure indicated by the Court under Rule 39 of the Rules of Court - the Court considers
that there is no need to rule separately on the remaining complaint (see Centre for Legal
Resources on behalf of Vaentin Campeanu v. Romania[GC], no. 47848/08, § 156, ECHR
2014, and B and C v. Switzerland , cited above, § 69). 3. RULE 39 OF THE RULES OF
COURT 61. The Court reiterates that, in accordance with Article 44 § 2 of the Convention,
the present judgment will not become final until: (a) the parties declare that they will not
request that the case be referred to the Grand Chamber; or (b) three months after the date of
the judgment, if referral of the case to the Grand Chamber has not been requested; or (c) the
panel of the Grand Chamber rejects any request to refer the case to it under Article 43 of the
Convention. 62. The Court considers that the indication made to the Government under
Rule 39 of the Rules of Court (see paragraph REF paragraphO0017 \h 17 above) should
remain in force until the present judgment becomes final or until the Court takes afurther
decision in this connection. 4. APPLICATION OF ARTICLE 41 OF THE CONVENTION
63. Article 41 of the Convention provides: "If the Court finds that there has been a violation
of the Convention or the Protocols thereto, and if the internal law of the High Contracting
Party concerned allows only partial reparation to be made, the Court shall, if necessary,
afford just satisfaction to theinjured party.” A. Damage 64. The applicant claimed 2,800
euros (EUR) for pecuniary damage caused by the reduction of hiswelfare benefitsas a
result of the rejection of his asylum application. 65. The Government submitted that the
applicant's claim for pecuniary damage should be rejected for two reasons. firstly, there was
no causal link between the damage claimed and the aleged violation of the applicant's
rights, and secondly, social assistance benefits could not be equated with income, the loss of
which would constitute pecuniary damage within the meaning of Article 41 of the
Convention. The applicant's claim was based on the assumption that, if he had been
recognised as arefugee, he would automatically have continued to receive social assistance.
However, under domestic law he would have been obliged to seek and accept work and
would have been entitled to such benefits only to the extent that he could not reasonably
find work. Moreover, unlike social security benefits, social assistance benefits must be
repaid if the person’'sfinancial situation improves. 66. The applicant also claimed EUR
4,000 for non-pecuniary damage caused by the stress of the risk of expulsion and the
exclusion from integration measures such as an Italian language course. 67. The
Government argued that, as regards the exclusion from integration measures, there was no
causal link between the alleged violation and the alleged damage. In any event, in the
present case, afinding of aviolation would in itself constitute sufficient just satisfaction for
any non-pecuniary damage suffered by the applicant. 68. Having regard to its case-law and
to equitable considerations, as required by Article 41 of the Convention, the Court rejects
the claim in respect of pecuniary damage and finds that its conclusion that the applicant's



expulsion to Iran, if carried out, would constitute a violation of Article 3 of the Convention
represents sufficient just satisfaction in respect of non-pecuniary damage (see, for example,
M.A.M. v. Switzerland , no. 29836/20, 88 88-91, 26 April 2022). B. Costs and expenses 69.
The applicant submitted that the total amount of the feesfor his representation before the
Court by his representative Ms Motz and an attorney from another law firm was 20,261
Swiss francs (CHF). Of this amount, CHF 6,300 had already been paid by an NGO, so that
only the balance of CHF 13,961 would be invoiced to him after the conclusion of the
proceedings before the Court, to be paid into the account of his representative, Ms Motz, as
indicated in the applicant's submissions. 70. In the Government's view, the total amount
claimed was excessive, as the case was neither unusual nor complex. In their view, CHF
6,000 would be a reasonable amount of compensation (see, mutatis mutandis, M.A.M. v.
Switzerland , cited above, 8 94; B and C v. Switzerland , cited above, § 80; and X v.
Switzerland , no. 16744/14, 8§ 73, 26 January 2017), and given that CHF 6,300 had already
been paid by an NGO, the applicant's claim should be rejected. 71. According to the Court's
settled case-law, an applicant is entitled to the reimbursement of costs and expenses only in
so far asit has been shown that these were actually and necessarily incurred and are
reasonabl e as to quantum (see Merabishvili v. Georgia[GC], no. 72508/13, § 370, 28
November 2017). A representative's fees are actually incurred if the applicant has paid them
or isliable to pay them. Accordingly, the fees of arepresentative who has acted free of
charge are not actually incurred. By contrast, fees are incurred when the representative,
without waiving them, has simply taken no steps to pursue their payment or has deferred it.
The fees payable to a representative under a conditional-fee agreement are actually incurred
only if that agreement is enforceable in the relevant jurisdiction (ibid., 8 371, with further
references). 72. The applicant submitted comprehensive itemised bills for the fees incurred
in the proceedings before the Court with explanation of the number of hours of legal work
and the hourly rate (see B and C v. Switzerland , cited above, 8§ 80). In these circumstances,
the Court decides to award the applicant EUR 7,000 in respect of the feesincurred for the
proceedings before the Court. 73. The Court thus awards the first applicant EUR 7,000 in
respect of costs and expenses, plus any tax that may be chargeable to him. It rejects the
remainder of the applicant's claim for just satisfaction. Entscheid FOR THESE REASONS,
THE COURT 1. Declares, unanimously, the complaint under Article 3 of the Convention
admissible; 2. Holds, unanimously, that in view of the domestic courts' failure to
sufficiently assess the risk of ill-treatment for the applicant as a homosexual personin Iran
or whether State protection against ill-treatment from non-State actors was available in Iran,
his return to Iran without a fresh assessment of those aspects of his case would breach
Article 3 of the Convention; 3. Holds, by six votes to one, that there is no need to examine
separately the complaints under Article 13 and under Article 14 in conjunction with Article
8 of the Convention; 4. Holds, by six votes to one, that the finding of aviolation constitutes
initself sufficient just satisfaction for any non-pecuniary damage sustained by the applicant;
5. Decides, unanimously, to continue to indicate to the Government under Rule 39 of the
Rules of Court that it is desirable in the interests of the proper conduct of the proceedings
not to expel the applicant until the present judgment becomes final, or until afurther
decision is made; 6. Holds , unanimously, (a) that the respondent State is to pay the
applicant, within three months from the date on which the judgment becomes final in
accordance with Article 44 8 2 of the Convention, EUR 7,000 (seven thousand euros), plus
any tax that may be chargeable to the applicant, in respect of costs and expenses, to be
converted into the currency of the respondent State at the rate applicable at the date of



settlement, plus any tax that may be chargeable to the applicant; (b) that from the expiry of
the above-mentioned three months until settlement simple interest shall be payable on the
above amount at arate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points; 7. Dismisses, by six votesto one, the
remainder of the applicant's claim for just satisfaction. Done in English, and notified in
writing on 12 November 2024, pursuant to Rule 77 88 2 and 3 of the Rules of Court. Milan
Blasko Pere Pastor Vilanova Registrar President In accordance with Article 45 § 2 of the
Convention and Rule 74 § 2 of the Rules of Court, the separate opinion of Judge Serghides
is annexed to thisjudgment. PARTLY DISSENTING OPINION OF JUDGE SERGHIDES
1. In the present case the applicant complained under Articles 2 and 3 of the Convention
that, being a homosexual, if he were to be removed to Iran, he would face areal and
imminent risk of arrest, ill-treatment or death at the hands of State agents and/or that he
would become avictim of so-called "honour killing" or ill-treatment at the hands of his
family or society and that he would be without State protection. The Swiss authorities had
failed to duly assess the risk to him of ill-treatment and death if he were to be expelled to
Iran. The applicant also complained under Article 13 of the Convention about the failure of
the domestic authorities to examine his appeal s against the expulsion order properly and a
lack of domestic remedies. Lastly, the applicant, relying on Article 14 in conjunction with
Article 8 of the Convention, complained that if he were returned to Iran his private life
would be non-existent because he would have to deny his sexual identity. 2. The Court,
being the master of the characterisation to be given in law to the facts of the case, found it
appropriate to examine the Article 2 and 3 complaints only under Article 3 (see paragraph
28 of the judgment). 2. | agree with the judgment that there has been aviolation of Article 3
and more specifically | agree with its operative provisions except points 3, 4and 7. In
particular, | disagree that there is no need to examine separately the complaints under
Article 13 and under Article 14 in conjunction with Article 8 of the Convention (point 3);
that the finding of aviolation constitutesin itself sufficient just satisfaction for any
non-pecuniary damage sustained by the applicant (point 4); and that the remainder of the
applicant's claim for just satisfaction is to be dismissed (point 7). 3. Had | not been in the
minority, | would have proceeded to examine the remaining complaints and to decide upon
them. In disagreeing with the judgment's failure to examine the remaining complaints (see
paragraphs 58-60 of the judgment), | refer back to the reasons | put forward in my partly
dissenting opinion in Zarema Musayeva and Othersv. Russia (no. 4573/22, 28 May 2024)
without any need to reiterate them here. 4. The applicant claimed EUR 4,000 for the
non-pecuniary damage caused to him, inter alia, by the stress of the risk of expulsion, an
amount which - if | was not in the minority - | would probably award to him. | disagree with
the holding of the Court that the finding of a violation constitutes in itself sufficient just
satisfaction for any non-pecuniary damage sustained by the applicant (see paragraph 68 of
the judgment). | have explained in many separate opinions that such a holding is erroneous
and contravenes the wording and aim of Article 41 of the Convention as well asthe
principle of effectiveness (see, inter alia, paragraphs 3-16 of my partly dissenting opinion
in Tingarov and Othersv. Bulgaria, no. 42286/21, 10 October 2023; paragraphs 22-38 of
my partly concurring, partly dissenting opinionin Y iksel Y alcmnkayav. Turkiye [GC], no.
15669/20, 26 September 2023; and paragraphs 4-10 of the joint partly dissenting opinion
that | authored with Judge Felici in Grzm dav. Poland [GC], no. 43572/18, 15 March 2022).
Accordingly, | will not elaborate on this matter again here. 5. Having voted against points 3
and 4 of the operative provisions, it was alogical conclusion for me to vote also against



point 7 of the operative provisions dismissing the remainder of the applicant's claim for just
satisfaction. If | were to examine and decide the complaints which were left unexamined by
the Court, | would probably find a further violation or violations with a consequential
increase of the amount of just satisfaction to be awarded to the applicant. 6. Another
disagreement | have with the judgment - albeit not relating to a point in its operative
provisions - is that the complaint under Article 2, which was the most serious and important
complaint, was not examined at all by the Court because it decided that, being the master of
the characterisation to be given in law to the facts of the case, it found it appropriate to
examine the Article 2 and 3 complaints only under Article 3, without any examination
under Article 2. As| aso pointed out in my partly dissenting opinion in Mandev and Others
v. Bulgaria (nos. 57002/11 and 4 others, 21 May 2024), the Court in that case, aswell asin
the present case, relies on its practice or principle, namely, that "it is the master of the
characterisation to be given in law to the facts of the case”, not in line with the aim thereof,
but in a misguided manner. In my submission, this practice or principle, as applied so far,
has been used and developed as a facet or manifestation of the principle of effectiveness. Its
aim is to save complaints where, though their factual basisis established in an applicant's
pleadings, the appropriate legal basisis not relied upon: the Court then considers these
complaints of its own motion, under the appropriate Convention Articles or provisions.
Surely, the aim of this practice or principle is not to completely overlook complaints
without any examination, but rather to alow the Court to examine an application under the
Convention Article or provision that it considers applicable, even if the applicants omitted
to refer to it in their pleadings. For instance, the Court, in its judgment in the landmark
Grand Chamber case of Guerraand Othersyv. Italy (19 February 1998, 88 44-46, Reports of
Judgments and Decisions 1998-1), by following the af orementioned practice or principle,
held that it had jurisdiction to consider the case not only under Article 10 of the Convention,
which was expressly relied upon by the applicants, but also under Articles 8 and 2 of the
Convention, which had not been expressly invoked by them at the outset. In the end, the
Court found aviolation of Article 8 of the Convention and considered that it was
unnecessary to consider the case under Article 2 of the Convention, while finding that
Article 10 was not applicable.
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