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Regeste

Regeste Diese Zusammenfassung existiert nur auf Franzosisch. SUISSE: Art. 6 par. 1
CEDH. Victime de I'amiante. Durée des procédures conduites devant les tribunaux et défaut
d'acces a un tribunal pour faire valoir les griefs des requérants en conségquence de la
prescription de leur action. L'affaire concerne le décées en 2006, d'un proche des requérants,
des suites d'un cancer de la plévre qui aurait été provogué par une exposition al'amiante
remontant aux années 1960 et 1970. La victime habitait alors dans une maison louée a
Eternit AG, a proximité immédiate de I'une des usines de cette société, ou I'amiante était
transformé. Ni la procédure pénale engagée en 2006 ni la procédure civile entamée en 2009
(respectivement avant et apres le décés de la victime) n‘ont permis aux requérants d'obtenir
gain de cause. Le Tribunal fédéral ajugé que I'action civile était prescrite. La Cour a conclu
adeux violations du droit a un proces équitable. La premiére au motif d'un défaut d'acces a
un tribunal et la seconde en raison de la durée de la procédure devant les juridictions
nationales (ch. 64-83 et ch. 95-103). Conclusion: violations del'art. 6 par. 1 CEDH.
Inhaltsangabe des BJ (1. Quartalsbericht 2024) Recht auf ein faires Verfahren (Art. 6 Abs. 1
EMRK); Verjdhrung eines durch ein Asbestopfer eingeleiteten Verfahrens. Der Fall betrifft
den Tod des Vaters bzw. des Bruders der Beschwerdefuhrer (M.J.) im Jahr 2006 infolge
einer Krebserkrankung, die auf den Kontakt mit Asbest in den 1960er und 1970er Jahren
zurtickzufuihren sei. Die innerstaatlichen Gerichte und zuletzt das Bundesgericht haben
festgestellt, dass die von den Beschwerdefuhrern eingereichte Zivilklage auf Schadenersatz
nach damals geltendem Recht verjahrt ist (Art. 60 Abs. 1 und Art. 127 des
Obligationenrechts, OR). Darin war eine absolute Verjdhrungsfrist von 10 Jahren
vorgesehen, vom Tage angerechnet, an welchem das schadigende Verhalten erfolgte. Vor
dem Gerichtshof machten die BeschwerdefUhrer unter Berufung auf Artikel 6 Absatz 1
EMRK geltend, dass sie infolge der Verjahrung ihrer Klage keinen Zugang zu einem
Gericht hétten, um ihre Beschwerde vorzubringen. Zudem beschwerten sie sich Uber die,
ihrer Meinung nach, unverhadtnisméssig lange Dauer der gerichtlichen Verfahren,
insbesondere vor dem Bundesgericht, welche insgesamt sechs Jahre betrug. In Bezug auf
das Recht auf Zugang zu einem Gericht befand der Gerichtshof, dass die Situation der
Beschwerdefiihrer Ahnlichkeit hat mit dem Fall des Urteils Howald Moor u.a. gegen die
Schweiz vom 11. Mérz 2014 (Nr. 52067/10 und 41072/11). Der Gerichtshof machte darauf
aufmerksam, dass die neue absolute Verjdhrungsfrist von 20 Jahren (Art. 60 Abs. 1bis OR)
im vorliegenden Fall noch nicht anwendbar war. Ebenfalls wies er darauf hin, dass M.J,,
dessen Symptome noch vor dem Jahr 2006 aufgetreten waren, nicht Uber die Stiftung
Entschédigungsfonds fur Asbestopfer (Stiftung EFA) hétte entschédigt werden kénnen. Der
Gerichtshof bewertete es grundsétzlich als positiv, dass die Stiftung im Jahr 2022 den Kreis
der Begunstigten auf Personen erwelterte, deren Symptome nach dem Jahr 1996 und nicht
erst ab 2006 aufgetreten sind. Er war jedoch der Ansicht, dass dies angesichts der
rechtlichen Bedingungen fur eine Entschédigung nichts an seiner Schlussfolgerung andert.



Zur Frage der Verhdtnismassigkeit zwischen dem Recht des Opfers auf Zugang zu einem
Gericht und der einzuhaltenden Rechtssicherheit des Staats wies der Gerichtshof darauf hin,
dass die Latenzzeiten zwischen einer Asbesteinwirkung und der Entstehung von
Brustfellkrebs zwischen 15 und 45 Jahren oder mehr betragen konnen. Er erinnerte daran,
dass der Umstand, bei dem eine Person nach wissenschaftlichen Erkenntnissen unmdglich
wissen kann, dass sie an einer bestimmten Krankheit leidet, bel der Berechnung der
Verjahrungsfrist einberechnet werden sollte. Angesichts der langen Latenzzeiten kann also
davon ausgegangen werden, dass asbestbedingte Klagen bei einer zehnjdhrigen und, mit
den neuen innerstaatlichen Bestimmungen, vermutlich auch bei einer zwanzigjahrigen Frist
fast immer verjdhren, wenn der Beginn der Verjahrungsfrist (dies a quo) an das betreffende
schadigende Verhalten gebunden ist. Der Gerichtshof stellte klar, dass es nicht seine
Aufgabe seli, Uber politische Entscheide zu befinden, die von den Staaten zur Beschrankung
des Rechts auf Zugang zu einem Gericht getroffen wurden. Er wies jedoch darauf hin, dass
im vorliegenden Fall aufgrund eines dies a quo gemass der Rechtsprechung des
Bundesgerichts keine materielle Prifung der Entschadigungsgesuche der Beschwerdeftihrer
durchgefihrt wurde. Er stellte klar, dass dies auch mit der neuen Regelung der Fall wére,
solange der dies a quo auf die gleiche Weise bestimmt wirde. Indem die innerstaatliche
Rechtsprechung die Rechtssicherheit der fur den Schaden verantwortlichen Personen
stérker gewichtete als das Recht der Opfer auf Zugang zu einem Gericht, standen die
verfolgten Ziele zudem in keinem angemessenen Verhéltnis zu den eingesetzten Mitteln. So
kam der Gerichtshof zu dem Schluss, dass fir die Beschwerdefuhrer kein konkretes und
wirksames Recht auf Zugang zu einem Gericht bestand. In Bezug auf die Dauer des
Verfahrens stellte der Gerichtshof fest, dass es hauptséchlich darum ging zu beurteilen, ob
die Sistierung des Verfahrens vor dem Bundesgericht Uber eine Dauer von viereinhalb
Jahren eine «angemessene Frist» darstellte. In diesem Fall hielt er es nicht fir notwendig,
dass das Bundesgericht eine Revision des relevanten Rechts abwartete, um das Verfahren
wieder aufzunehmen. Der Gerichtshof kam zu dem Schluss, dass Artikel 6 Absatz 1 EMRK
aufgrund der unverhaltnismassig langen Dauer des innerstaatlichen Verfahrens verletzt
wurde. Verletzung von Artikel 6 Absatz 1 EMRK (einstimmig).

Regeste SUISSE: Art. 6 par. 1 CEDH. Victime de I'amiante. Durée des procédures
conduites devant les tribunaux et défaut d'accés a un tribunal pour faire valoir les griefs des
requérants en conséquence de la prescription de leur action. L'affaire concerne le décés en
2006, d'un proche des requérants, des suites d'un cancer de la plévre qui aurait été provoqué
par une exposition al'amiante remontant aux années 1960 et 1970. La victime habitait alors
dans une maison louée a Eternit AG, a proximité immédiate de |'une des usines de cette
société, ou |'amiante était transformé. Ni la procédure pénale engagée en 2006 ni la
procédure civile entamée en 2009 (respectivement avant et apres le déces de la victime)
n‘ont permis aux requérants d'obtenir gain de cause. Le Tribunal fédéral ajugé que I'action
civile était prescrite. La Cour a conclu a deux violations du droit & un procées équitable. La
premiéere au motif d'un défaut d'accés a un tribunal et la seconde en raison de ladurée de la
procédure devant les juridictions nationales (ch. 64-83 et ch. 95-103). Conclusion:
violations de l'art. 6 par. 1 CEDH. Synthese de I'OFJ (1er rapport trimestriel 2024) Droit a
un proces équitable (article 6 8 1 CEDH) ; prescription de |'action engagée par une victime
de I'amiante. L 'affaire concerne le décés en 2006 du pére et frere des requérants (M.J.), des
suites d'un cancer qui aurait été provoqué par une exposition al'amiante remontant aux
années 1960 et 1970. Les tribunauix nationaux, en derniére instance le Tribunal fédéral, ont
constaté que |'action civile en réparation engagée par les requérants était prescrite,



conformément au droit en vigueur al'époque (art. 60 § 1 et art. 127 du Code des
obligations; CO). Celui-ci prévoyait un délai de prescription absolu de 10 ans, a compter du
jour ou le fait dommageable sest produit. Devant la Cour, les requérants ont fait valoir,
invoquant I'article 6 8 1 CEDH, un défaut d'accés a un tribunal pour faire valoir leurs griefs
en conséguence de la prescription de leur action. |ls se sont plaints également de la durée,
excessive selon eux, des procédures conduites devant les tribunaux, en particulier de la
durée de la procédure menée devant le Tribunal fédéral, soit six ans au total. Concernant
I'accés aun tribunal, la Cour a jugé que la situation des requérants est semblable a celle qui
était en cause dans I'arrét Howald Moor et autres ¢. Suisse du 11 mars 2014 (requétes nos
52067/10 et 41072/11). La Cour arappel€ que le nouveau délai de prescription absolu de 20
ans (art. 60 a. 1bis CO) n'éait pas encore applicable en |'espece. Elle arelevé également
gue, les symptdmes de M. J. étant apparus avant 2006, celui-ci n'aurait pas pu bénéficier
d'une indemnité aupres du Fonds d'indemnisation pour les victimes de I'amiante (Fondation
EFA). La Cour ajugé positif en principe qu'en 2022 |e cercle des bénéficiaires de cette
Fondation ait été élargi de maniére a englober |es personnes dont les symptémes sont
apparus apres 1996 et non plus 2006. Elle atoutefois jugé que cela ne changerien asa
conclusion, compte tenu des conditions juridiques attachées ala perception d'une indemnité.
Quant ala question de la proportionnalité entre le droit de la victime al'accés a un tribunal
et ledroit de I'Etat ala sécurité juridique, la Cour arelevé que les périodes de latence entre
I'exposition al'amiante et I'apparition d'un cancer de la plévre varient entre 15 ans et 45 ans
(voire plus) aprés I'exposition. Elle arappel€ que lorsgu'il est scientifiquement prouvé
gu'une personne est dans I'impossibilité de savoir qu'elle souffre d'une certaine maladie, une
telle circonstance devrait étre prise en compte pour le calcul du délai de prescription.
Compte tenu des longs délais de latence, on peut donc supposer que les actions liées a
I'amiante seront presque toujours prescrites dans le cas d'un délai de dix ans, et
probablement aussi dans le cas d'un délai de vingt ans en vertu des nouvelles dispositions
nationales, si le début du délai de prescription (dies aquo) est lié au fait dommageable en
guestion. La Cour aprécisé gu'il ne lui appartient pas d'apprécier les choix politiques opérés
par |les Etats pour définir les limitations au droit d'accés aun tribunal. Elle arelevé toutefois
gu'en raison de lafixation du dies a quo en I'espéce conformément a la jurisprudence du
Tribunal fédéral, les requérants n'‘ont pas vu leurs demandes d'indemnisation examinées sur
le plan matériel. Elle a précise qu'il en irait de méme sous I'empire de la nouvelle
prescription si laméme maniére de déterminer le dies a quo était maintenue. De plus, la
jurisprudence interne accordant plus de poids a la sécurité juridique des personnes
responsables du dommage qu'au droit d'acces a un tribunal pour les victimes, il n'y a pas eu
de proportionnalité raisonnable entre les buts poursuivis et |les moyens employeés. La Cour
en aconclu que le droit d'accés des requérants a un tribunal n'a pas été concret et effectif.
En ce qui concerne la durée de la procédure, la Cour arelevé qu'il sagissait essentiellement
de déterminer si la période de quatre ans et demi de suspension de procédure devant le
Tribunal fédéral a constitué un « délai raisonnable ». Elle aestimé qu'il n'était en I'espéce
pas nécessaire que le Tribunal fédéral attende les réformes du droit pertinent avant de
reprendre la procédure. La Cour en aconclu qu'il y aeu violation del'article 6 § 1 dela
Convention du fait que I'Etat en raison de la durée excessive de la procédure nationale.
Violation de I'article 6 § 1 CEDH (unanimité).

Regesto Questo riassunto esiste solo in francese. SUISSE: Art. 6 par. 1 CEDH. Victime de
I'amiante. Durée des procédures conduites devant les tribunaux et défaut d'acces a un
tribunal pour faire valoir les griefs des requérants en conséquence de la prescription de leur



action. L'affaire concerne le déces en 2006, d'un proche des requérants, des suites d'un
cancer delaplévre qui aurait été provoqué par une exposition al'amiante remontant aux
années 1960 et 1970. La victime habitait alors dans une maison louée a Eternit AG, a
proximité immédiate de I'une des usines de cette société, ou I'amiante était transformé. Ni la
procédure pénale engagée en 2006 ni la procédure civile entamée en 2009 (respectivement
avant et apres le décés de lavictime) n'ont permis aux requérants d'obtenir gain de cause. Le
Tribunal fédéral ajugé que I'action civile était prescrite. La Cour a conclu & deux violations
du droit aun proces équitable. La premiére au motif d'un défaut d'accés aun tribunal et la
seconde en raison de la durée de la procédure devant |es juridictions nationales (ch. 64-83 et
ch. 95-103). Conclusion: violations de I'art. 6 par. 1 CEDH. Sintesi dell'UFG (1° rapporto
trimestriale 2024) Diritto a un processo equo (art. 6 par. 1 CEDU); prescrizione dell'azione
promossa da una vittima dell'amianto. La causariguardail decesso, nel 2006, del padre e
fratello dei ricorrenti (M.J.) aseguito di un cancro provocato dall'esposizione all'amianto
risalente agli anni 1960 e 1970. | tribunali nazionali, in ultimaistanzail Tribunale federale,
hanno constatato che I'azione civile promossa dai ricorrenti era prescritta conformemente al
diritto in vigore all'epoca (art. 60 cpv. 1 e art. 127 del Codice delle obbligazioni; CO) che
prevedeva un termine di prescrizione assoluta di dieci anni a partire dal giorno dell'evento
scatenante. Invocando |'articolo 6 paragrafo 1 CEDU, i ricorrenti hanno sostenuto, dinnanzi
alla Corte, di non aver avuto accesso a un tribunale per far valere le loro denunce a causa
della prescrizione dellaloro azione. Hanno inoltre lamentato la durata, aloro parere
eccessiva, dei procedimenti giudiziari, in particolare di quello dinnanzi al Tribunae
federale durato in tutto sei anni. Per quanto riguarda |'accesso a un tribunale, la Corte ha
rilevato che la situazione dei ricorrenti € simile a quellariscontrata nella sentenza Howald
Moor e altri contro la Svizzera dell'11 marzo 2014 (ricorsi n. 52067/10 e 41072/11). La
Corte haricordato che il nuovo termine di prescrizione assoluta di 20 anni (art. 60 cpv. 1bis
CO) non era ancora applicabile a caso in oggetto. Ha atresi rilevato che i sintomi di M. J.
erano comparsi prima del 2006 e che costui non avrebbe potuto beneficiare di un'indennita
del Fondo per le vittime dell'amianto (Fondazione EFA). Secondo la Corte éin linea di
massima positivo che nel 2022 |a cerchiadel beneficiari di questa Fondazione sia stata
ampliata fino a comprendere le personei cui sintomi sono apparsi dopo il 1996 e non piu
dopo il 2006. Tuttavia ha ritenuto che questo aspetto non modifica le sue conclusioni, viste
le condizioni legali per il percepimento di un'indennita. Per quanto riguardala
proporzionditatrail diritto dellavittimadi accedere a un tribunale e quello dello Stato di
salvaguardare la certezza del diritto, la Corte harilevato chei periodi di latenzatra
I'esposizione all'amianto e lacomparsa di un cancro alla pleuravariano da 15 a45 anni (0
pit) dall'esposizione. Haricordato che, se scientificamente provata, I'impossibilita di sapere
che s e affetti da una certa malattia va presain considerazione per il calcolo del termine di
prescrizione. Tenuto conto dei lunghi periodi di latenza, si pud dungue supporre che, se
I'inizio della decorrenza del termine (dies aquo) € legato all'evento scatenante, le azioni
relative all'amianto sarebbero quasi sempre prescritte con un termine di dieci anni e
probabilmente anche con un termine di 20 anni come quello previsto dalle nuove
disposizioni nazionali. La Corte ha precisato che non spetta alei valutare le scelte politiche
degli Stati per definire le restrizioni all'accesso a un tribunale. Tuttavia harilevato che,
poichéil diesaquo nel presente caso era stato fissato secondo la giurisprudenza del
Tribunale federale, lerichieste d'indennita dei ricorrenti non hanno potuto essere

material mente esaminate. Ha precisato che le cose non cambierebbero con la nuova
prescrizione seil dies aquo venisse determinato allo stesso modo. Inoltre, non vi e stata una



proporzionalitaragionevole tragli scopi perseguiti ei mezzi impiegati, poiché la
giurisprudenza nazional e ha anteposto |a certezza del diritto dei responsabili del danno al
diritto delle vittime di accedere aun tribunale. La Corte ha concluso cheil diritto di accesso
aun tribunale dei richiedenti non é stato né concreto né effettivo. Per quanto riguardala
durata del procedimento, la Corte harilevato che s trattava essenzialmente di determinare
seil periodo di quattro anni e mezzo di sospensione del procedimento dinnanzi a Tribunale
federale ha costituto un «termine ragionevole». Haritenuto che, nel caso in esame, non era
necessario che il Tribunale federale aspettasse |e pertinenti riforme del diritto primadi
riprendere il procedimento. La Corte ha concluso che la Svizzera haviolato |'articolo 6
paragrafo 1 della Convenzione a causa dell'eccessiva durata del procedimento nazionale.
Violazione dell'articolo 6 capoverso 1 CEDU (unanimita).

Erwagungen

E. 13

On 23 March 2009 the applicants lodged an application with the mediator's office
(Vermittleramt) of the Canton of Glarus of the case. A hearing was held on 3 June 2009, but
no agreement could be found. C. Civil proceedings initiated by the applicants after Marcel
Jann's death 1. Before the Cantona Court

E.14

On 16 July 2009 the applicants, as Marcel Jann's legal heirs, brought an action in the Glarus
Cantonal Court against the following counterparties (the four defendants): a) Eternit
(Schweiz) AG, asthe alleged legal successor of the company (Eternit AG, see paragraph5
above) that had operated the Niederurnen factory and had owned the house in which Marcel
Jann had lived during the period in question; b) the two sons (Stephan and Thomas
Schmidheiny) of Eternit's previous owner (Max Schmidheiny), who had both held senior
positionsin Eternit in the 1970s and 1980s; and ¢) Swiss Federa Railways (Schweizerische
Bundesbahnen, SBB). Their action encompassed contractual and non-contractual claims for
damages that cited several grounds for liability - namely, liability arising from land
ownership (Haftung aus Grundeigentum), from arental contract (Haftung aus Mietvertrag),
from ownership of afactory (Werkeigentimerhaftung), from tort (Haftung aus unerlaubter
Handlung oder Unterlassung) and from the ownership of a business
(Geschéftsherrenhaftung). They sought 110,000 Swiss francs (CHF), plus interest, in
compensation for the emotional distress suffered by Marcel Jann.

E. 15

The applicants argued that neither their contractual nor extra-contractual claims had become
time-barred. In respect of contractual liability they argued that the limitation period
provided by law began to run from the moment that the claim became due (which was when
the damage occurred) - that is, (in the case in question) when Marcel Jann had died in
October 2006 (see paragraph? above). In respect of non-contractual liability they argued
that both the one-year relative limitation period (that is, the period that started to run from
the moment of becoming aware of the damage in question and the identity of the person
liable for that damage) and the ten-year absolute limitation period (that is, the length of time
after which the matter in question is always statute-barred) had not yet elapsed. While the
criminal proceedings had been ongoing, the beginning of the relative limitation period had
been put off until the final judicial decision had been delivered in August 2008 (see



paragraphs9-REF paragraph00012 \h 12 above). Likewise, the beginning of the absolute
limitation period had only begun to run with the commission of the "harmful act"
(schadigende Handlung), which was to be interpreted as the point in time at which the harm
(that isto say damage) had first become manifest. Lastly, the limitation period in respect of
omissions (Unterlassung - that is, afailure to act) had begun to run at the last possible
moment at which the defendants could have acted to prevent or mitigate any damage -
which in Marcel Jann's case had been in the early 2000s, when his cancer had been in its
initial stages. The applicants further argued that their interpretation of the underlying
domestic provisions was also required by Article 6 of the Convention, as arejection of their
claims on the grounds that the relevant time-limit had lapsed would render their right of
access to a court purely fictitious.

E. 16

On 29 March 2012 the Cantonal Court rejected the applicants' claims on account of the
lapse of the limitation period. It also noted that the claim for damages from arental contract
was brought against the wrong defendant (because the original company, Eternit AG, had
sold the house in question before it had been restructured several times and eventually
resulted in the company called Eternit (Schweiz) AG). Referring to the case-law of the
Federal Court, the Cantonal Court held in essence that limitation periods began to run when
aclaim became due. In cases of tort claims in respect of personal injury (whether caused by
an act or failure to act), a claim became due when the act (or failure to act) that had caused
the injury in question took place - even in the event that its consequences became apparent
only later. To link the beginning of the limitation period to the perception of injuries would
be to counteract legal certainty, which was the main purpose of the existence of a
time-limit. Therefore, in the present case, the claim had become due at the latest in 1972,
when Marcel Jann had moved away from his parents home (see paragraph5 above). The
claim had accordingly become statute-barred ten years later - that is, in 1982. The Cantonal
Court further held that this interpretation of the underlying domestic provisionswasin
conformity with Article 6 of the Convention. Referring again to the case-law of the Federal
Court, it considered that the right of access to a court, as guaranteed by Article 6 of the
Convention, was not absolute and that alimitation period of ten years constituted a
proportionate length of time and that it served the purpose of legal certainty - especially
considering that the State afforded other means of relief to asbestos victims under the
accident-insurance law ( Unfallversicherungsrecht ): specifically, in the form of care
services ( Pflegeleistungen ), pension benefits ( Rentenleistungen ) and "integrity
compensation” ( Integritétsentschadigung ) - irrespective of whether or not the limitation
period had elapsed. 2. Before the Court of Appeal

E. 17

On 4 July 2012 the applicants lodged an appeal with the Court of Appeal (Obergericht) of
the Canton of Glarus.

E. 18

On 4 October 2013 the Court of Appeal upheld the judgment of the Cantonal Couirt,
referring again to the relevant case-law of the Federal Court regarding the start of limitation
periods. As regards omissions, it held that it had been correct to link the beginning of the
limitation period to Marcel Jann's exposure to asbestos, given the fact that that event (and
not any subsequent failure to inform him) had caused the harm in question. In any event,



any specific duty to inform him would have ended when the dangers of asbestos had
become known to the public in the 1980s. A claim in this respect would thus have also
become statute-barred before the applicants had lodged their claim in 2009 (see
paragraphl4 above). The Court of Appeal further referred to the case-law of the Federal
Court affirming the compatibility - within the context of asbestos-related cases - of the
underlying domestic provisions regarding time-limits with Article 6 of the Convention. 3.
Before the Federa Court

E. 19

On 6 November 2013 the applicants lodged an appeal with the Federal Court. At the same
time, they also requested the suspension of the proceedings until the delivery of a decision
in the case of Howald Moor and Others (cited above), which was then pending before the
Court. The applicants maintained that the limitation period in respect of contractual clams
would only start to run from the moment that the claim in question arose - in their case at
the earliest from the outbreak of Marcel Jann'sillness (namely, in 2004). To hold otherwise
would mean that compensation claims would routinely be time-barred in view of the long
latency period between the moment of exposure to asbestos and the outbreak of the disease
of mesothelioma. The applicants also submitted that in the 1980s the specific conditions of
Marcel Jann's exposure to asbestos (that is, non-direct and non-permanent) had not yet been
known to have the potential to give rise to health-related dangers. Interpreting the
underlying domestic provisions in such a manner that claims such as that lodged by the
applicants were deemed to be time-barred was in breach of their right of access to a court
under Article 6 of the Convention, as the application of the relevant time-limit would
systematically deprive the persons concerned of effective legal redress. Given the fact that
the latency period of the disease of mesothelioma was between fifteen and twenty-five
years (Whereas the statutory time-limit for lodging a claim was ten years), asbestos victims
would never have a chance to act in atimely manner. Such atime-limit could not serve the
legitimate aim of creating legal certainty for debtors ( Schuldner ) in cases like the instant
one - that isto say in the event that victims were unaware that atortious act had occurred,
the victims' inaction in respect of that tort claim (for example, the fact that they did not
lodge a claim with a court) could not create the expectation that they had relinquished or
would relinquish such claims. (a) Suspension of the proceedings before the Federal Court

E.20

On 8 April 2014 - after the Court had delivered its judgment in the case concerning Howald
Moor and Others (cited above) on 11 March 2014 - the Federal Court suspended the
proceedings, having decided to await the outcome of the proposed revision of the legal
provisions (relating to the limitation periods that applied to the lodging of various kinds of
claims under civil law) which was then being debated in Parliament (see paragraph28
below).

E.21

On 30 June 2014 the applicants lodged a request with the Federal Court for it to reconsider
the suspension of the proceedings. They noted that the judgment in the case of Howald
Moor and Others (cited above) had become final on 11 June 2014 and argued that there was
no reason for the continued suspension; they argued that the domestic courts should not
wait for arevision of the legal provisions relating to the statute of limitations but should
rather interpret the domestic law, asin force at that time, in a Convention-compliant way.



Thus, afurther delay in the proceedings would violate both the Constitution and Article 6 of
the Convention.

E. 22

On 3 July 2014 the Federal Court refused the applicant's request for it to reconsider the
suspension of the proceedings, deeming that there had been no change in circumstances that
could justify such a step.

E.23

On 15 June 2018 Parliament voted to revise the statute of limitations and extended the
absolute limitation period at issue to twenty years, without retroactive effect (see
paragraph31 below).

E.24

On 31 August 2018 the applicants again lodged a request with the Federal Court for it to
end the suspension of the proceedings, referring to the above-mentioned revision by
Parliament of the statute of limitations (see paragraph REF paragraph00023 \h 23 above).
The counterparties (the four defendants), on the other hand, pleaded in their submissions of
20, 24 and 25 September and 15 October, respectively, that the proceedings should remain
suspended until the entry into force of the new legal provisions. (b) Resumption of the
proceedings before the Federal Court

E.25

On 6 November 2018 the Federal Court allowed the applicants request and resumed the
proceedings. It noted that the legal reform had been adopted by Parliament on 15 June 2018
(see paragraph31 below) and that no referendum had been announced in respect of it before
the deadline for doing so (namely, 4 October 2018). Consequently, the reason for
suspending the proceedings had ceased to exist.

E. 26

On 6 November 2019 the Federal Court upheld the judgment of the Court of Appeal (see
paragraphl8 above) and dismissed the applicants claims (BGE 146 111 25). Noting that a
foundation had been set up to administer a compensation fund for asbestos victims (Stiftung
Entschédigungsfonds fur Asbestopfer - hereinafter “the EFA Foundation”; see
paragraphs33-REF paragraph00034 \h 34 below), it held that the new domestic provisions
regarding the statute of limitations - which extended the absolute limitation period in cases
of killing or causing bodily injury to twenty years - were not applicable to the applicants
case. The Federal Court pointed out that, as regards the interpretation of limitation period, it
had not changed its case-law since the delivery of the judgment in Howald Moor and Others
(cited above), contrary to what the applicants had argued. Consequently, alimitation period
began to run when the harmful act in question was committed - not when knowledge was
acquired of the harm caused. In respect of contractual liability, the moment at which the
injuring party breached its contractual duties, whether by act or failure to act, constituted
the relevant point in time; in respect of non-contractual claims, the breach of the duty of
care constituted the relevant point in time. Therefore, all claims based on acts committed in
or before 1972 had become statute-barred by the time that the applicants had brought their
action in 20009.

E. 27



The Federal Court furthermore held that the right of access to a court guaranteed by Article
6 of the Convention, as interpreted by the Court in its judgments in the cases of Howald
Moor and Others (cited above) and Stubbings and Othersv. the United Kingdom (22
October 1996, Reports of Judgments and Decisions 1996-1V), was compatible with the
existence of absolute limitation periods. On the basis of this understanding of Article 6 of
the Convention, it was not disproportionate to dismiss a claim thirty-seven years after the
last possible moment at which the harmful act in question had occurred. In the light of this,
it could remain open to question to what extent the setting-up of the EFA Foundation (see
paragraphs33-REF paragraph00034 \h 34 below) constituted one of the other possible
solutions (under the existing legislation) in respect of claiming damages, asit had been
called for in the judgment in Howald Moor and Others (cited above, 8§ 78) - irrespective of
whether the applicants would indeed be able to benefit from the EFA Foundation. 111.
OTHER RELEVANT DEVELOPMENTS AT DOMESTIC LEVEL CONCERNING
ASBESTOS VICTIMSA. Legidative reform of the statute of limitations for claiming
damages in cases of killing of persons or bodily injury

E. 28

On 29 November 2013 the Federal Council (Bundesrat) submitted draft legidative
proposals to Parliament with aview to the latter body amending the limitation periods that
applied to the lodging of certain kinds of claims under civil law, including, notably, a
proposal that the ten-year absolute limitation period be increased to thirty years (see
Howald Moor and Others, cited above, 88 42 and 54-57). No transitional provisions were
set out in respect of persons whose claims had already become time-barred under the law as
thenin force.

E.29

On 14 August 2014 the Legal Affairs Committee (Kommission fir Rechtsfragen) of the
National Council (Nationalrat) proposed the creation of a special compensation fund for
asbestos victims whose claims had become time-barred. On 28 May 2015 the proposal was
withdrawn in view of the results of around table on asbestos held in February 2015 (see
paragraph REF paragraph00033 \h 33 below).

E. 30

On 15 December 2015 the Council of States (Sténderat), as the second chamber of the State
parliament, proposed a transitional solution for asbestos victims. On 29 May 2018 the
transitional solution was revoked in view of the creation of the EFA Foundation in March
2017 (see paragraphs33-REF paragraph00034 \h 34 below).

E.31

On 15 June 2018 Parliament enacted a new statute of limitations, which, inter alia, added
new provisions to the Code of Obligations (Obligationenrecht). The absolute limitation
period for claiming damages in respect of the killing of a person or of bodily injury was
increased from ten to twenty years, starting from the moment at which the harmful conduct
in question occurred or ceased (see the new Article 60 § 1bis and the new Article 128a of
the Code of Obligationsin paragraphs41-REF paragraph00042 \h 42 below). No
referendum was proposed in respect of the legislative changes before the deadline for doing
so (namely, 4 October 2018), and the new provisions entered into force on 1 January 2020.

E. 32



The records of the parliamentary debates show that the discussions also touched upon the
question of the determination of the point in time at which the running of the limitation
periods begins (dies aquo). In this context, it was also noted that the law could not solve all
problems and that the Federal Court would have to contribute to finding a solution in
practice. Notably the issue of the running of the limitation period in the case of illnesses that
manifest themselves only after along period of time has passed needed to be addressed by
the domestic courts.[2] B. The setting-up of the EFA Foundation

E.33

On 26 February 2015 around table was held on the initiative of the authorities to discuss
the difficulty faced by asbestos victims in lodging claims for damages and to find
consensual solutions for those victims who could not benefit from mandatory (professional)
accident insurance (Unfallversicherung). As aresult, it was decided to set up a special
private-law foundation to administer a compensation fund for asbestos victims - the EFA
Foundation. It was formally founded on 28 March 2017 and became operational on 1 July
2017.

E.34

Under the EFA Foundation's regul ations governing compensation payments
(Entschédigungsreglement - hereinafter the "Compensation Regulations”) - as adopted on 9
May 2017 - persons in whom the symptoms of mesothelioma had become apparent only
after 1 January 2006 could apply for benefits from the EFA Foundation (Articles 3 and 8 of
the Compensation Regulations). A "hardship clause" (Hartefall-Klausel) provided for the
possibility to obtain an analogous solution in a"hardship situation” (Article 14 of the
Compensation Regulations). However, the Compensation Regulations did not define what a
"hardship situation” was. In order to qualify to receive benefits from the EFA Foundation,
the persons concerned had to formally waive their right to lodge any claim for damages
with the domestic courts (Article 13 of the Compensation Regulations). Persons who had
aready lodged claims for compensation with the courts prior to the Compensation
Regulations entering into force on 1 July 2017 could receive benefits from the EFA
Foundation only if they provided proof that all procedural steps had been formally
abandoned - that is, that their claims had been withdrawn (Article 2 of the Compensation
Regulations).

E.35

On 31 March 2022 - that is, after the Government had been given notice of the present
application - the Compensation Regulations were amended so as to provide the possibility
for personsin whom the symptoms of mesothelioma had appeared after 1996 (not only after
2006) to apply to the EFA Foundation to receive benefits (the amended Articles 3 and 8 of
the Compensation Regulations), with retroactive effect.

E. 36

The Government submitted that approximately 120 people are diagnosed with
mesothelioma every year in Switzerland. Of these, some twenty to thirty persons are not
entitled to benefits from the (mandatory) accident insurance, but only to those from the
(mandatory) health insurance and (mandatory) invalidity insurance, which are less
advantageous. According to the information available on the website of the EFA
Foundation,[ 3] approximately 200 people are diagnosed with mesothelioma every year in
Switzerland;[4] the mgjority of those cases have been caused by exposure to asbestos -



mostly within the course of those persons’ professional lives. Furthermore, again according
to the information available on the website of the EFA Foundation, exposure to asbestos can
lead to mesothelioma "also forty-five or more years [after exposure]” (auch nach 45 Jahren
und mehr). According to the 2022 activities report of the EFA Foundation, as published on
its website, 335 people applied to it requesting benefits between its creation in 2017 and the
end of 2022 - an average of about five applications per month. In 2022, thirty applications
were received. C. Execution of the Howald Moor and Others judgment

E. 37

On 11 March 2014 the Court delivered its judgment in the case of Howald Moor and Others
(cited above), which concerned claims for damages based on malignant pleural
mesothelioma which had been caused by exposure to asbestos but which had been ruled to
be time-barred by the domestic courts. The Court notably considered that - taking into
account the existing legislation in Switzerland in respect of similar situations, and without
wishing to prejudge other possible solutions that could be contemplated - where it was
scientifically proven that a person had been unable to know that he or she was suffering
from acertain disease, such acircumstance (that is, the ignorance on the part of the sufferer)
should be taken into account when calculating the limitation period (Howald Moor and
Others, cited above, § 78). In the process of the execution of that judgment, the Government
informed the Committee of Ministers that, inter alia, the EFA Foundation had been set up
and that the absolute limitation period had been extended to twenty years (see
paragraphs31-REF paragraph00034 \h 34 above). On the basis of a Government action
report of 3 April 2019 (document DH-DD(2019)403), the Committee of Ministers declared,
on 25 September 2019, that it had exercised its functions under Article 46 § 2 of the
Convention in respect of that case and had decided to close the examination thereof
(Resolution CM/ResDH(2019)232). RELEVANT LEGAL FRAMEWORK AND
PRACTICE |. DOMESTIC LAW IN FORCE AT THE MATERIAL TIME

E. 38

Article 60 § 1 of the Code of Obligations (Obligationenrecht) concerned the time-limit in
respect of obligations in tort and read, at the relevant time, asfollows. "Theright to claim
damages [ der Anspruch auf Schadenersatz | or satisfaction [ oder Genugtuung ] becomes
statute-barred three years from the date on which the person suffering damage became
aware of the damage [in question] and of the identity of the person liable for it, but in any
event ten years after the date on which the harmful conduct occurred or ceased.”

E. 39

Article 130 8§ 1 of the Code of Obligations defined the start of the limitation period as
follows: "The limitation period commences as soon as the debt is due.”

E. 40

Under section 100(7) of the Federal Act on the Federal Court ( Bundesgesetz tiber das
Bundesgericht ), an appeal may be lodged against an unlawful dismissal of or delay [in
issuing] adecision ( unrechtmassiges Verweigern oder Verzégern eines Entscheids) at any
time. Il. LEGISLATIVE REFORM ENACTED IN 2018

E. 41

Following the legidative reform in respect of the statute of limitations enacted by
Parliament on 25 June 2018 (which came into force on 1 January 2020 - see paragraphs



REF paragraph00028 \h 28-REF paragraph00031 \h 31 above), a new absolute limitation
period of twenty years in the case of the killing of a person or of bodily injury is now
provided under Article 60 8 1bis of the Code of Obligations, which reads - in so far as
relevant - asfollows: "In the case of the killing of a person or bodily injury, the right to
claim damages or satisfaction becomes statute-barred three years from the date on which
the person suffering damage became aware of the damage [in question] and of the identity
of the person liable for it, but in any event twenty years after the date on which the harmful
conduct occurred or ceased.”

E. 42

A similar new provision has been added in respect of contractual claims under Article 128a
of the Code of Obligations, which reads as follows:. "Claims for damages or satisfaction
arising from [theinfliction of] bodily harm or the killing of a person, in breach of [duties
arising from] a contract [ vertragswidrig ], shall become statute-barred three years after the
day on which the injured party became aware of the damage, but in any event twenty years
after the day on which the harmful conduct occurred or ceased.”

E. 43

The wording of the existing Article 134 § 1 (6) of the Code of Obligations was amended
and now states that the limitation period does not begin and stands still if it has begun, for
aslong as a claim cannot be asserted before a court for objective reasons (solange eine
Forderung aus objektiven Grinden vor keinem Gericht geltend gemacht werden kann). 111.
DOMESTIC PRACTICE

E. 44

The relevant domestic practice - notably as regards the starting point for the calculation of
the limitation period (dies a quo) in the light of the case-law of the Federal Court - was
summarised in the judgment delivered in respect of the case of Howald Moor and Others
(cited above, 88 47-48). In short, the starting point is determined according to the time at
which the harmful act in question took place (or ended) and not according to the time at
which the effects of that act began to be felt - even if this means that the limitation period
ends before the effects manifest themselves. Furthermore, in its decision of 16 November
2010 (BGE 137 11 16) - which was at issue in the case of Howald Moor and Others (cited
above, 88 34-39) - the Federal Court also noted that the latency period between exposure to
asbestos and the manifestation of mesothelioma was between fifteen and forty-five years.

E. 45

In adecision of 6 November 2019 (that is, on the same day as that on which the Federa
Court issued its decision in respect of the present case - see paragraphs26-REF
paragraph00027 \h 27 above), the Federal Court partialy granted an appeal lodged by the
heirs of an asbestos victim who had been exposed to asbestos in the course of his
professional duties over along period of time (BGE 146 |11 14). It noted, firstly, that it was
not true (as argued by the complainants) that it had changed its case-law after the judgment
in Howald Moor and Others (cited above). It further held, as regards the relevant former
limitation period (see paragraphs38-REF paragraph00039 \h 39 above), that if the victim
had been exposed to asbestos for an uninterrupted period of time and if, from a medical
point of view, it was not possible to determine the exact moment at which the disease had
been caused, then the harmful act in question corresponded to the length of that exposure to
asbestos. Assuming that no protective measure had been taken during the entire time of the



employment relationship (which had only ended in 1998), the absol ute limitation period had
started to run only from the moment of the victim's last exposure to asbestos. The Federal
Court concluded that - provided that no adequate protective measure had been taken for the
entire duration of the employment relationship (which the court at the previous level of
jurisdiction would have to re-examine) - the claims lodged by the victim's heirs had not
become absolutely time-barred at the moment when the counterparty had declared its
waiver of the statute of limitations (Verjdhrungsverzicht - that isto say the counterparty had
declared that it would not make use of its right to invoke the statute of limitations).
Erwagungen THE LAW |. ALLEGED VIOLATION OF ARTICLE 6 81 OF THE
CONVENTION ASREGARDS THE RIGHT OF ACCESSTO A COURT

E. 46

The applicants complained that they had been denied access to a court, in breach of Article
6 8 1 of the Convention, which reads: "In the determination of hiscivil rights and
obligations ... everyoneis entitled to afair ... hearing ... by [ ... tribunal ..." A.
Admissibility

E. 47

The Government submitted that Article 6 of the Convention was not applicable to the
present case, as limitation periods constituted substantive law under Swiss legislation.

E. 48

The applicantsinsisted that the present case did not differ from the one examined in Howald
Moor and Othersv. Switzerland , nos. 52067/10 and 41072/11, 11 March 2014, and that
there was therefore no reason to change the Court's practice. They submitted that neither the
Federal Court nor the Government had denied that Swiss law in principle allowed clamsto
be lodged in respect of instances of unlawful bodily injury, and that the Government did not
argue that these had been examined in the proceedings before the domestic courts.

E. 49

The Court notes that in the case of Howald Moor and Others (cited above, § 67), it declared
admissible very similar complaints to the present one. It sees no reason not to do so in the
present case. It reiterates that Article 6 of the Convention applies to disputes of a"genuine
and serious nature" concerning the existence of aright which can be said, at least on
arguable grounds, to be recognised under domestic law, as well as to the scope or manner in
which it is exercised. Where, at the outset of the proceedings, there was a serious and
genuine dispute about the existence of such aright, the fact that the domestic courts
concluded that the right did not exist does not remove, retrospectively, the arguability of the
applicants' claim (see Z and Othersv. the United Kingdom [GC], no. 29392/95 , §§ 87-89,
ECHR 2001-V).

E. 50

The Court concludes that the complaint is neither manifestly ill-founded nor inadmissible
on any of the grounds listed in Article 35 of the Convention and must therefore be declared
admissible. B. Merits 1. Submissions by the parties (a) The applicants 51. The applicants
insisted that their right of access to a court had been violated on account of the absolute
limitation period set out by the former (and the new) domestic legidlation, given the long
latency period that characterised asbestos-related illnesses. The impugned domestic
judgments had systematically applied the provisions of that legisation without taking into



account the circumstances of Marcel Jann - despite the fact that his case had concerned
mesothelioma, which could often only be detected after alatency period of twenty-five or
more years - at the earliest shortly before the onset of that illness. 52. The proceedingsin
respect of the present case had been limited to the question of the application of the statute
of limitations. The argument that the case had become statute-barred had therefore
constituted a procedural obstacle that had denied the complainants access to a court. The
applicants case had not been judged materially owing to that obstacle; consequently, their
right of access to a court had been impaired. The applicants further pointed out that the
Government had correctly not argued that there had been no legal basis under domestic
legislation for claims for damages arising from the causing of unlawful bodily harm. 53. In
the applicants view, the Federal Court had disregarded the judgment in Howald Moor and
Others (cited above). Furthermore, the Federal Court had noted that it had not amended its
practice in cases of late-onset damage caused by exposure to asbestos. The applicants
further took issue with the Federal Court's view that it "could not infer from the judgment in
Howald Moor and Others (cited above) that absolute limitation periods - in the sense of a
general substantive rule - should be excluded and that a claim lodged thirty-seven years
after the [causing of] alleged damage should still be accepted [for examination]”. They also
referred to several articles published in the legal literature discussing different possible
ways of interpreting domestic legislation, such as a different determination of the dies aquo
or a suspension of the running of the limitation period under Article 134 § 1 (6) of the Code
of Obligations (see paragraph 43 above). 54. The applicants maintained that the absolute
limitation period did not pursue alegitimate purpose in cases involving damage caused by
exposure to ashestos, asit rendered it impossible for victims to lodge claims after their
becoming aware of such damage. They further questioned whether the restrictive nature of
the statute of limitations was proportionate to the aim of protecting the debtor; they
submitted that the Government had failed to recognise that the Court had never provided a
maximum limitation period in any of its decisions, and that the Court was not concerned
with specific time limits but rather with ensuring that people who had suffered bodily injury
could have their claims examined by domestic courts. The applicants further reiterated that
Marcel Jann had lodged his claim only a short time after he had become aware that he was
suffering from an asbestos-related disease and about thirty-four years after his last exposure
to ashestos. An absolute time limitation of ten years - and now twenty years following the
above-mentioned legislative reform (see paragraph31 above) - was generally
disproportionate in view of the lateness of the onset of the damage suffered by asbestos
victims. 55. Asregards the EFA Foundation, the applicants submitted that the possibility for
asbestos victims to claim benefits from it did not provide redress for the Convention
violation; moreover, the Federal Court had never asserted that the benefits disbursed by the
EFA Foundation constituted such redress. On the one hand, there was no legal or
enforceable right to those benefits; on the other hand, the applicants would have to
explicitly renounce their right to benefits under domestic law and to the judicial
enforcement thereof. In any event, Marcel Jann's heirs would not be able to benefit from the
EFA Foundation, as hisillness had manifested itself before 2006. Moreover, the EFA
Foundation did not offer a solution for any other person who had becomeill before 2006.
Once the circle of possible beneficiaries of the EFA Foundation had been enlarged by the
inclusion of those persons in whose cases the disease manifested itself after 1996 (and not
only after 2006 - see the changes adopted to the Compensation Regulationsin March 2022
in paragraph35 above), the applicants maintained that any possible benefits they might



receive would be much lower than what they could claim under civil law. In addition, they
would have to withdraw the claims that they had already lodged with the courts, which
would mean that the legal costs they had incurred thus far would have been lost. In
summary, they had no intention of applying to receive benefits from the EFA Foundation.
56. The applicants concluded that there were no differences between their case and that of
Howald Moor and Others (cited above) that would justify a deviation from the Court's
findingsin the latter case. The applicants (and other similarly affected persons) had de facto
been denied access to acourt (in violation of Article 6 8§ 1 of the Convention) on account of
the interpretation of the underlying provisions under which claims lodged by injured
persons could become time-barred before the persons concerned could objectively have
become aware of the damage that they had incurred. (b) The Government 57. The
Government denied that there had been an interference with the very essence of the
applicants right of accessto acourt in view of the in-depth analysis carried out by the
domestic courts. The applicants had not been prevented from lodging their complaints at
several levels of jurisdiction. The two cantonal courts had examined the arguments
submitted by the applicants and had concluded that their claims had become time-barred in
view of the absolute statute of limitations. The Federal Court had also examined the
guestion of limitation periodsin the light of its own case-law and the relevant legal
literature, as well as of the Convention and the Court's case-law - in particular the judgment
that it had delivered in respect of the case of Howald Moor and Others (cited above). In
sum, the Government, referring to Markovic and Othersv. Italy ([GC], no. 1398/03 , 88 105
and 115, ECHR 2006-X1V), were of the opinion that the applicants had had accessto a
court - even though the examination of their case by the domestic courts had been limited
by the fact that one of the substantive preconditions had not been met. 58. The Government
also noted that in its judgment delivered in respect of the case of Howald Moor and Others
(cited above, § 72, with further references) the Court had reiterated the legitimate aim of
limitation periods. The legislature had taken into account that aim by prescribing the
limitation periods set out in Articles 60 8 1 and 130 8§ 1 of the Code of Obligations (see
paragraphs38-REF paragraph00039 \h 39 above). The fact that in respect of illnesses with a
long latency period a claim could become time-barred (under certain conditions) even
before the injured person in question discovered that he or she was suffering from such an
ilIness was ultimately inherent in a system in which national laws provided an absolute
limitation period. Such absolute limitation periods were not excluded in the light of the
Court's case-law. 59. Asregards the question of proportionality, the Government referred to
the Federal Court's judgment in the present case (see paragraphs26-REF paragraph00027 \h
27 above) in which it had concluded that it was not disproportionate to consider as
time-barred a claim that had not been lodged until some thirty-seven years after the last
possible moment at which the harmful act in question had occurred. The Federal Court had
taken into consideration the fact that in the present case, thirty-seven years had passed
between the harmful act in question (the applicant's exposure to asbestos in 1972 at the
latest) and the lodging of aclaim in July 2009. That fact was also what set this case apart
from that of Howald Moor and Others (cited above) in which twenty-seven years had
passed between the end of the exposure of the applicant in that case to asbestosin 1978 and
the lodging of aclaim in 2005. Even the original |egidlative amendment proposed by the
Federal Council of thirty years as the absolute limitation period (see paragraph28 above)
would not have sufficed for the instant case not to have been statute-barred, while (by
contrast) it would have sufficed in the case of Howald Moor and Others (cited above). The



Government further emphasised the fact that almost five years had elapsed between the
discovery of theillness and the lodging of a claim and almost three years between Marcel
Jann's death and the lodging of a claim - as opposed to only seventeen monthsin the case of
Howald Moor and Others (cited above). Furthermore, in one case, the relative limitation
period of three years would have been respected, whereas in the other it would not.
Therefore, even with an absolute limitation period of forty years, the applicants claim
would still have been time-barred because it had been lodged more than three years after the
discovery of theillness. Another difference between the present case and that of Howald
Moor and Others (cited above) lay in the fact that Marcel Jann had never been exposed to
asbestos in the course of his professional activities, unlike the victim in the case of Howald
Moor and Others (cited above). 60. The Government also referred to another judgment of
the Federal Court that had also been delivered on 6 November 2019 (see paragraph45
above) in which that court had arrived at a different conclusion after analysing the precise
circumstances of that other case. In particular, the Federal Court had held in that case that -
provided that no adequate protective measures had been taken for the entire duration of the
employment relationship (a question that would have to be re-examined at the previous
level of jurisdiction) - the claims in question had not become absolutely time-barred. The
Government submitted that that clarification had therefore led to an extension of the
absolute limitation period in that case (and in similar cases), which demonstrated that the
Federal Court had examined in each case the proportionality of the application of limitation
periods. 61. The Government furthermore noted the extension of the absolute limitation
period to twenty yearsin the event of death or bodily injuries and the setting-up of the EFA
Foundation (see paragraphs31-REF paragraph00034 \h 34 above). When drawing up those
solutions for asbestos victims, the legislature had carefully weighed the interests involved -
that is, the interests of asbestos victims against (i) the interests of potential defendantsin not
being indefinitely faced with the possibility of complaints being lodged even after avery
long time had elapsed and (ii) the interests of the public in legal certainty. The Government
stated that the legislature enjoyed in this area a certain margin of appreciation. They
stressed that the applicants had not tried to obtain compensation from the EFA Foundation
on the basis of the "hardship clause" (see paragraph34 above); nor had they tried to obtain
compensation from the EFA Foundation on the basis of the circle of possible beneficiaries
having been enlarged by the inclusion of those persons in whom the disease had become
apparent only after 1996 (and not only after 2006 - see the changes made to the
Compensation Regulationsin March 2022 in paragraph35 above). They also referred to the
general measures taken in response to the Court's judgment in the case of Howald Moor and
Others (cited above), on the basis of which the Committee of Ministers had ended its
supervision of the execution of that judgment (see paragraph37 above). 62. The
Government considered that it was essential to bear in mind the fact that the system of
social insurance in Switzerland already permitted the large-scale compensation of asbestos
victims and their relatives. Furthermore, other possibilities to obtain reparation (including
obtaining reparation from the EFA Foundation) should also be taken into account. Between
2017 and November 2021, the EFA Foundation had provided financial support in over 100
cases of mesothelioma, and over 150 persons had been helped and advised by its
"Care-Service" (that is, a service providing those concerned and their families with advice
and answers to questions). Over CHF 10,000,000 had been allocated. That demonstrated
that it constituted a simple and rapid mechanism. The applicants had however deliberately
omitted to lodge a request with the EFA Foundation. 63. Lastly, the Government



maintained that the applicants’ complaint was of a fourth-instance nature and that it was not
the Court's task to deal with errors of fact or law allegedly committed by a national court
unless and in so far as such errors might have infringed rights and freedoms protected by the
Convention. 2. The Court's assessment (a) General principles established in the Court's
case-law 64. Theright of accessto a court was established as an aspect of theright to afair
hearing guaranteed by Article 6 8 1 of the Convention in Golder v. the United Kingdom (21
February 1975, 88 28-36, Series A no. 18). In that case, the Court - referring to the
principles of the rule of law and the avoidance of the arbitrary exercise of power, which
underlay much of the Convention - found that the right of access to a court constituted an
inherent aspect of the safeguards enshrined in Article 6. Thus, Article 6 8 1 securesto
everyone the right to have a claim relating to his civil rights and obligations brought before
acourt (see Grzm dav. Poland [GC], no. 43572/18, § 342, 15 March 2022, and Zubac v.
Croatia[GC], no. 40160/12, § 76, 5 April 2018, with further references). 65. Furthermore,
the right of access to a court must be "practical and effective’, not "theoretical or illusory”.
This observation is particularly true in respect of the guarantees provided by Article 6, in
view of the prominent place held in a democratic society by the right to afair trial (ibid., 8
77, with further references). For the right of access to a court to be effective, an individual
must have a clear, practical opportunity to challenge an act that constitutes an interference
with his or her rights (see Bellet v. France, 4 December 1995, 8 36, Series A no. 333-B), or
aclear, practical opportunity to claim compensation in a court (compare Georgel and
Georgeta Stoicescu v. Romania, no. 9718/03, 88 74-76, 26 July 2011). 66. The Court
reiterates that the access-to-court guarantees apply with the same degree of force to private
disputes as they do to those involving the State. Thisis so because in both types of
proceedings a party can be forced to bear a disproportionate financial burden in the form of
covering the costs of the proceedings, which can ultimately result in a breach of that party's
right of accessto acourt. At the same time, the fact that one party to adisputeisaprivate
party forms but one element to be considered when assessing the proportionality of the
restriction of the right of accessto acourt (secemolim v. Croatia, no. 49083/18, § 53, 18
November 2021, with further references). 67. However, the right of access to the courtsis
not absolute and may be subject to limitations that do not restrict or reduce the access |eft to
the individual in such away or to such an extent that the very essence of theright is
impaired. Furthermore, alimitation will not be compatible with Article 6 § 1 of the
Convention if it does not pursue alegitimate aim and if there is not a reasonable
relationship of proportionality between the means employed and the aim sought to be
achieved (see Bakav. Hungary [GC], no. 20261/12, § 120, 23 June 2016, with further
references). For example, the right of access to a court isimpaired when the rules cease to
serve the aims of legal certainty and the proper administration of justice and form a sort of
barrier preventing the litigant from having his or her case determined on the merits by the
competent court (see Zubac, cited above, § 98, with further references). 68. As regards
compensation for victims of bodily harm, the Court has held that the practical and effective
nature of the right of access to a court may be impaired by limitation periods for lodging a
claim (see, for example, Howald Moor and Others, cited above, 88 79-80, and Emim v.
Turkey, no. 59601/09, 88 25-26, 17 September 2013). In other words, the persons
concerned should be entitled to take legal action where they were actually capable of
evaluating the injury sustained, and making them subject to alimitation that expired before
the date on which the injury was assessed might infringe their right to atribunal (see Sanofi
Pasteur v. France, no. 25137/16, 8 53, 13 February 2020). 69. In the last-mentioned case



that concerned a situation where one party's right under the Convention (the applicant
company'sright to legal certainty) came up against another party's Convention rights
(namely, the victim's right to atribunal), the Court held that the balancing of individual
interests (which could well contradict each other) was a difficult matter and Contracting
States must have a broad margin of appreciation in this respect. While it was not for the
Court to interfere with the State's policy choices aimed at striking the said balance in the
context of the statute-barring of actions for damages, it could not criticise the choice
according to which the domestic legal system lent greater weight to the right of victims of
bodily injuriesto atribunal than to the right to legal certainty of those responsible for those
injuries. It reiterated in that connection the importance that the Convention attaches to the
protection of physical integrity, which falls within the ambit of Articles 3 and 8 of the
Convention (ibid., 88 55-58). 70. Lastly, it is not the Court's task to express aview on
whether the policy choices made by the Contracting Parties defining the limitations on the
right of access to a court are appropriate or not; its task is confined to determining whether
their choicesin this area produce consequences that are in conformity with the Convention.
Similarly, the Court'sroleis not to resolve disputes over the interpretation of domestic law
regul ating such access but rather to ascertain whether the effects of such an interpretation
are compatible with the Convention (see Zubac, cited above, § 81, with further references).
In laying down such regulation, the Contracting States enjoy a certain margin of
appreciation. Whilst the final decision as to observance of the Convention's requirements
rests with the Court, it is no part of the Court's function to substitute for the assessment of
the national authorities any other assessment of what might be the best policy in thisfield.
Nonetheless, the limitations applied must not restrict the access |eft to the individual in such
away or to such an extent that the very essence of the right isimpaired. Furthermore, the
right of access to a court includes not only the right to institute proceedings but also the
right to obtain a determination of the dispute by a court (see Lupeni Greek Catholic Parish
and Othersv. Romania [GC], no. 76943/11, 88 86 and 89, 29 November 2016, with further
references). (b) Application of these principles to the present case (i) Factual circumstances
of the present case in comparison with those in the case of Howald Moor and Others 71.
The Court notes at the outset that the present case concerns the question of whether the
applicants right of access to a court was infringed by the domestic courts declaring their
claims for compensation to be time-barred. The applicants asserted that there were no
differences between this case and the case of Howald Moor and Others (cited above) - an
assertion with which the Government disagreed. The Court will thus begin by comparing
the factual circumstances of these two casesin the light of the parties arguments. 72. The
Government noted in particular that, unlike in the case of Howald Moor and Others (cited
above), the victim in the present case had not been exposed to asbestos within a
professional context; rather, the applicants alleged that he had been exposed by virtue of the
fact that he had lived in the vicinity of the factory and train station where material
containing asbestos had been processed (see paragraph5 above). While this may hold true,
the Court cannot draw any inferences in respect of the applicants Convention rights asto
whether or not the cause of the victim's mesotheliomalay in his place of occupation. In fact,
the victim in the case of Howald Moor and Others (cited above) received a number of
payments under the accident-insurance system (ibid., 8 12), while the victim in the present
case never did, as he was not entitled to any such payments. In both cases, however, the
victims right to the protection of their physical integrity had been at stake. 73. By way of
highlighting afurther difference, the Government aso noted that the victim in the case of



Howald Moor and Others (cited above) had lodged his claim twenty-seven years after the
end of the period during which he had been exposed to asbestos and seventeen months after
being diagnosed with mesothelioma, while the victim's heirs in the present case had done so
thirty-seven years after the end of the period during which the victim had allegedly been
exposed to asbestos and five years after he had been diagnosed with mesothelioma (with
almost three years elapsing between the victim's death and the lodging of the claim - see
paragraph59 above). The Court cannot, however, overlook the fact that the victim in the
present case first attempted to obtain redress by means other than bringing a civil action -
namely, by lodging a crimina complaint with the investigating authority (see paragraph9
above). He therefore took legal action (by lodging a criminal complaint) thirty-four years
after the end of the period of his alleged exposure to asbestos and around two years after
being diagnosed with mesothelioma. His heirs, in turn, lodged their claims one year after
the final domestic decision dismissing his crimina complaint (see paragraphs12-REF
paragraph00013 \h 13 above). Be that as it may, the differences were only mentioned by the
Government in their submissions but not by the Federal Court in its decision. It follows that
the Federal Court itself did not deem the differences sufficiently pertinent so asto base its
reasoning on them (see paragraphs REF paragraph00026 \h 26-REF paragraph00027 \h 27
above). 74. The Court furthermore notes that the new absolute limitation period of twenty
yearsis not applicable to the present case; moreover, the parties did not argue that the new
limitation period was applicable. It is consequently questionable whether the differences
between this case and the case of Howald Moor and Others (cited above) are indeed so
significant asto justify different approaches to the question of access to court. Indeed, the
Court is not convinced by the Government's argumentsin this respect. (ii) New
developmentsin the form of the EFA Foundation and the applicants' choice not to apply to
it 75. The Court reiterates that the question of the compliance by the High Contracting
Parties with its judgments falls outside its jurisdiction if it is not raised within the context of
the "infringement procedure” provided for under Article 46 88 4 and 5 of the Convention.
Under Article 46 8 2, the Committee of Ministersis vested with the power to supervise the
execution of the Court's judgments and to evaluate the measures taken by respondent States.
However, the Committee of Ministers role in the sphere of the execution of the Court's
judgments does not prevent the Court from examining a fresh application concerning
measures taken by arespondent State in the execution of ajudgment if that application
contains relevant new information relating to issues undecided by theinitial judgment (see
Bochan v. Ukraine (no. 2) [GC], no. 22251/08, 8§ 33, ECHR 2015, with further references).
Thisisthe situation as regards the instant case - besides having been lodged by different
applicants than those in the case of Howald Moor and Others (cited above) and concerning
adifferent asbestos victim, the present case al so touches upon devel opments that had not
been addressed by the Court in the case of Howald Moor and Others (cited above). 76. In
thisregard, the Court notes the creation of the EFA Foundation (see paragraph33-REF
paragraph00034 \h 34 above) in the context of execution of the judgment in Howald Moor
and Others (cited above), which the Government claims to constitute a practical and
non-bureaucratic means of ensuring that many of the persons concerned and/or their heirs
can rapidly receive benefits. The Court furthermore notes that the circle of potential
beneficiaries has recently been enlarged to include those persons whose mesothelioma
manifested itself after 1996 instead of after 2006 (see paragraph35 above). Nonethel ess,
while between 120 and 200 new cases of mesothelioma are registered in Switzerland every
year (see the different figures mentioned in paragraph36 above), the EFA Foundation has



received an average of around sixty applications for benefits per year since its creation in
2017 (ibid.). It is not clear or known whether those who do not apply to the EFA
Foundation do not do so because they are not eligible for benefits under its Compensation
Regulations (see paragraphs34-REF paragraph00035 \h 35 above), or whether they are
eligible to compensation in other ways. 77. Asregards the applicantsin the present case, the
Government seem to have indicated (see paragraphs61-REF paragraph00062 \h 62 above)
that they could and should have applied to the EFA Foundation for benefits. The Court
notes, however, that at the time of lodging their application with the Court in January 2020,
they did not belong to the circle of potential beneficiaries, as the symptoms of Marcel Jann's
mesothelioma had appeared before 2006 (see paragraph34 above). Asthere is no definition
of what constitutes a "hardship situation” in the Compensation Regulations of the EFA
Foundation (ibid.), it is not clear whether the applicants situation could have fallen under
the hardship clause. In any event, the applicants would also have had to withdraw their civil
action - which was already pending before the domestic courts (ibid.) - and thus also bear
the financial burden that the proceedings had imposed on them thus far. Furthermore, there
does not seem to exist aright to obtain benefits, as an application lodged with the EFA
Foundation constitutes a request made to a private-law foundation whose decisions cannot
be appealed against before the courts (in the event, for example, that arequest is refused).
Moreover, one may only receive benefits from the EFA Foundation under the explicit
condition that one renounces the possibility to lodge any claimsin judicial proceedings
(ibid.). Consequently, in the light of al this, the Court considers that the applicants cannot
be reproached for not having opted to apply to receive benefits from the EFA Foundation.
While the Court considers the creation of the EFA Foundation and the changes made in
March 2022 to its Compensation Regulations (see paragraph35 above) to be positivein
principle, this does not change its conclusion in the present casein view of the
above-mentioned legal conditions imposed on those seeking benefits by the Compensation
Regulations. (iii) The question of reasonable relationship of proportionality 78. Having
compared the circumstances of the two cases, and reiterating that the aim of legal certainty
pursued by statutes of limitations is a legitimate aim within the meaning of the Convention
(see Howald Moor and Others, cited above, 8§ 77), the Court will now turn to the question of
whether a reasonable relationship of proportionality exists between the means employed
and the aim sought (see Baka, cited above, § 120). The Court cannot agree with the
arguments put forward by the Government in this respect. It notesfirstly that there does not
seem to be a scientifically recognised maximum latency period between exposure to
asbestos and the manifestation of asbestos-caused mesothelioma. According to the EFA
Foundation, it can take forty-five or more years after exposure to asbestos for mesothelioma
to manifest itself (see paragraph36 above); the Federal Court noted that latency periods
could last for between fifteen and forty-five years (see paragraph44 above). It follows that it
is scientifically clear and proven that the latency period for asbestos-rel ated mesothelioma
can be relatively short or very lengthy. 79. The Court has already held that when itis
scientifically proven that it isimpossible for a person to know that he or she suffersfrom a
certain illness, such a circumstance should be taken into account in the calculation of the
limitation period (see Howald Moor and Others, cited above, 8 78). In view of the long
latency periods involved (see paragraphs36,44 and78 above), it is therefore safe to assume
that asbestos-related claims will always be time-barred in the case of aten-year limitation
period, and probably also very often in the case of a twenty-year limitation period under the
new domestic provisions (see paragraphs31 and41-REF paragraph00042 \h 42 above), if at



the same time the beginning of the limitation period (dies a quo) is linked to the (end of the)
harmful act in question. In other words, the persons concerned will not be entitled to take
legal action at the point that they were actually capable of evaluating the injury sustained
because the limitation period will have expired before the date on which the injury could
have been assessed (see Sanofi Pasteur, cited above, § 53). 80. It is not the Court's task to
assess the policy choices made by the States defining the limitations on the right of access
to acourt, itstask being confined to determining whether their choicesin this area produce
consequences that are in conformity with the Convention (see Zubac, cited above, § 81).
The Court notes that as a result of the determination of the dies aquo in the present casein
line with the case-law of the Federal Court, the applicants did not have their claims for
compensation examined materially. This would also be the case under the new statute of
limitations if the same manner of determining the dies a quo is maintained. In fact, the
guestion is not so much whether aten-year or twenty-year or thirty-year or even longer
absolute limitation period can, in theory, be in compliance with the Convention; rather, the
determining issue is whether the application thereof - which involves the determination of
the point in time at which alimitation period begins (dies a quo), as well as any possible
suspension of the running of the limitation period - produces consequences that are in
compliance with the Convention. The Court findsit significant that the legislature was well
aware that amending the law alone could not solve the problem encountered in cases like
the present one and that the domestic courts, first and foremost the Federal Court, would
have to contribute to finding a solution in practice (see paragraph32 above). It notes
however that the Federal Court has explicitly held that it maintains its case-law as regards
the interpretation of the limitation period and the manner of determining the dies a quo (see
paragraphs26 and45 above). 81. Moreover, the Court reiterates that - as regards the requisite
balancing exercise between the victim's right of access to the courts and the defendant’s
right to legal certainty (within the context of the statute-barring of actions for damages) - it
could not criticise the choice according to which the domestic legal system lent greater
weight to the right to atribunal of victims of bodily injuries than to the right to legal
certainty of those responsible for those injuries (see Sanofi Pasteur, cited above, 88 55-58).
In the present case, a contrary situation applied - despite the fact that the victim could for a
long time not even have known that he had suffered damage. The Court can therefore not
agree that the applicants' right of access to a court has been practical and effective, in view
of the manner of determining the dies a quo in respect of the running of the absolute
limitation period. There does not seem to be a reasonabl e relationship of proportionality
between the means employed and the aim sought. The domestic courts limited the
applicants right of access to a court in such away that the very essence of their right has
been impaired. It follows that the State overstepped its margin of appreciation (see
paragraph70 above). There is consequently no reason to depart from the Court's reasoning
in the judgment that it delivered in respect of the case of Howald Moor and Others (cited
above, 88 74-80; see also paragraphs73-REF paragraph00074 \h 74 above). (iv) Conclusion
82. The foregoing considerations are sufficient to enable the Court to conclude that in the
exceptional circumstances that pertain to victims of asbestos exposure (in this regard, see
also SASIVECO FRANCE v. France (dec.), no. 50018/17, 88 33-44, 1 February 2022,
where the Court accepted as Convention-compliant a specific evidentiary regime that
applied to claims for compensation for anxiety-related harm caused to asbestos victims -
notably the making of presumptionsin favour of the asbestos victims that could be rebutted
by demonstrating the existence of "grounds for exoneration from liability"), the application



of the absolute limitation periods by the domestic courts - in particular the manner of
determining the dies a quo in respect of the running of the absolute limitation period -
resulted in the applicants right of accessto a court being restricted to the point that the very
essence of that right had been impaired. 83. There has accordingly been aviolation of
Article 6 8 1 of the Convention. II. ALLEGED VIOLATION OF ARTICLE 6 81 OF THE
CONVENTION ASREGARDS THE LENGTH OF PROCEEDINGS 84. The applicants
complained of the length of the domestic proceedings, which they considered excessive and
thereforein breach of Article 6 § 1 of the Convention, which reads as follows. "In the
determination of hiscivil rights and obligations ... everyoneis entitled to a ... hearing within
areasonabletimeby [ ... tribunal ..." A. Admissibility 85. The Government submitted that
the complaint in respect of the length of the proceedings before the two cantonal courts was
inadmissible for non-exhaustion of domestic remedies (see paragraph91 below). 86. The
applicants acknowledged that they had not complained before the Federal Court of the
allegedly excessive length of time that each of the individual procedural steps taken by the
cantonal courts had |asted; rather, in their submissions to the Court they had contested the
efficiency of that remedy and had argued that this circumstance was nonethel ess noteworthy
when assessing the overall length of the proceedings (see paragraph90 below). 87. The
Court considers that the Government's objection raises issues that are closaly linked to the
merits of the applicants complaint, as normally the whole of the proceedings in question
must be taken into consideration (see Konig v. Germany , 28 June 1978, § 98 infine, Series
A no. 27). It therefore decides to join the objection to the examination on the merits. It
furthermore notes that the complaint is neither manifestly ill-founded nor inadmissible on
any of the grounds listed in Article 35 of the Convention and therefore declares it
admissible. B. Merits 1. Submissions by the parties (a) The applicant 88. The applicants
complained of the alegedly excessive length of the domestic proceedings - notably those
before the Federal Court. They noted that they themselves had requested a suspension of the
proceedings before the Federal Court until an outcome was reached in the case of Howald
Moor and Others (cited above) then pending before the Court, so asto avoid a negative
decision being delivered by the Federal Court. However the Federal Court had ordered the
suspension of the proceedings on 8 April 2014 - that is, only after the judgment in respect of
Howald Moor and Others (cited above) had been delivered. Furthermore, at that time it had
already been known that the draft legal provisions then being discussed in Parliament did
not include any transitional provisions; in any event, such provisions would have been of no
use to the applicants as a new absolute limitation period of a maximum thirty years had
from the start of the legal process of reforming the statute of limitations been the length of
time under discussion (see paragraph REF paragraph00028 \h 28 above). The Federal Court
had thus accepted that the proceedings would be delayed for several years; in the event,
they had been delayed for more than four and a half years. 89. The applicants further
emphasised that on 30 June 2014 they had lodged arequest for the decision to suspend the
proceedings to be reconsidered, and for the proceedings to be resumed (see paragraph21
above). They had argued that new laws could not be applied retroactively and that awaiting
the outcome of parliamentary discussions regarding a proposed legal reform - a process that
often lasted yearsin Switzerland - constituted an inadmissible delay in proceedings that was
contrary to the Convention and thereby constituted a denial of justice within the meaning of
Article 6 8 1 of the Convention. Their request had, however, been refused on 3 July 2014
(see paragraph22 above). Any further request that the proceedings be resumed would have
been futile after that refusal. After the legislature had enacted the reform of the statute of



limitation on 15 June 2018 (see paragraph23 above), the applicants had again requested the
resumption of proceedings on 31 August 2018 (see paragraph24 above). The Federal Court
had eventually resumed the proceedings on 6 November 2018 (see paragraph25 above) -
that is, almost five months after Parliament had enacted the new domestic provisions. The
applicants also considered it untenable that the Federal Court had needed another seven
months to reach a decision after the last submissions had been lodged by the parties -
particularly given that there had been no change in the factual or legal situation compared to
the judgment in Howald Moor and Others (cited above) (that isto say their situation had
been exactly the same as that faced by the applicants in Howald Moor and Others - the same
facts and the same laws had applied). Furthermore, this had forced the applicants into
lodging an application with the Court because the Federal Court had insisted on adhering to
its own time-limit practice, even though that practice had been contrary to the Convention.
90. Asregards the Government's objection (see paragraph91 below) that the applicants had
not lodged any complaint with the Federal Court regarding the length of each of the
individual procedural steps taken by the cantonal courts, the applicants conceded that that
was true; however, they considered the remedy provided by section 100(7) of the Federal
Act on the Federal Court (see paragraph40 above) to be ineffective, as domestic legislation
and case-law did not provide that any sanction should be imposed in the event of unlawful
dismissals of or delaysin issuing a decision. Instead, the proceedings would remain
suspended at the lower level of jurisdiction during the time that a complaint regarding an
alleged unlawful dismissal of or delay in issuing a decision was being assessed.
Furthermore, the fact that it had taken more than four years simply for the question
regarding the statute of limitations to be examined by cantonal courts at two levels of
jurisdiction meant that it could not be considered that this matter had been dealt with
"within areasonable time". That circumstance was noteworthy when assessing the overall
length of the proceedings. The applicants lastly argued that the Court took into account in
its case-law the overall length of the proceedings. Consequently, even though the length of
each of the individual procedural stages had not been challenged, what was decisive for the
assessment of the question of "reasonable time" within the meaning of Article 6 § 1 of the
Convention was the overall length of the proceedings. The applicants concluded that this
requirement had not been complied with in the present case. (b) The Government 91. The
Government argued that the applicants had not complained of the allegedly unreasonable
length of the cantonal proceedings before the Federal Court, even though they could have
done so under section 100(7) of the Federal Act on the Federal Court (see paragraph40
above). Consequently, that part of their complaint was inadmissible before the Court for
non-exhaustion of domestic remedies. The Government further considered that in any
event, the fact that it had taken slightly more than four years for the question regarding the
statute of limitations to be examined at two cantonal levels of jurisdiction could not be
regarded as excessive. 92. Asregards the length of proceedings before the Federal Court,
the Government submitted that the period of one year between the resumption of the
proceedings and the delivery of the final judgment had constituted a particularly short time,
given the fact that there had been two exchanges of observations. Concerning the
suspension of the proceedings, the Government stressed that it was the applicants
themselves who, on 6 November 2013 (see paragraph19 above), had requested that the
proceedings be suspended until the delivery of adecision by the Court in the case of
Howald Moor and Others (cited above). On 11 March 2014 the Court had delivered its
judgment in the latter case. Subsequently the Federal Court had decided on 8 April 2014



that it was reasonable to await the legal reform of the statute of limitations which had then
been pending in Parliament (see paragraph20 above). The applicants request of 30 June
2014 that the suspension of the proceedings be reconsidered had been refused by the
Federal Court on 3 July 2014 (see paragraphs21-REF paragraph00022 \h 22 above). After
that date the applicants had not undertaken any further steps with aview to having the
suspension of the proceedings lifted, even though they could have done so at any time. It
had only been on 31 August 2018 (after the conclusion of the parliamentary debates
regarding the proposed amendment to the statute of limitations) that the applicants had
again requested that the proceedings be resumed (see paragraph24 above). The four
defendants had then been able to submit their positions regarding the applicants request (on
20, 24 and 25 September and 15 October 2018, respectively), arguing that the suspension of
the proceedings should continue until the entry into force of the new legal provisions (ibid.).
The proceedings had eventually been resumed on 6 November 2018 on the grounds that the
reasons for the suspension were no longer valid (see paragraph25 above). It followed that -
contrary to the applicants assertions - the Federal Court had reacted immediately after
being appraised by the four defendants of their respective positions. 93. In the
Government's view, the then on-going legal reform had potentially been decisive for the
outcome of the present case - notably as regards the room for manoeuvre available to the
Federal Court in itsinterpretation of the applicable limitation period. Moreover, until the
end of the outcome of the above-mentioned parliamentary discussions regarding a proposed
legal reform, it had not been possible to predict whether Parliament would include
transitional provisions that would cover those falling under the old statute of limitations and
if so, in what form. Furthermore, the fact that the EFA Foundation had been set up had also
been decisive for the suspension. The suspension of the proceedings had, at that time,
potentially been in the interests of the applicants, as the Federal Court could have ssmply
rejected their complaints as time-barred under the law as then in force. It had, however, not
been completely excluded that Parliament would provide an exception to the principle of
non-retroactivity that would have benefitted the applicants. 94. Lastly, the Government
noted that the applicants had lodged purely financial claims on behalf of the deceased
Marcel Jann. Given what had been at stake for them, the instant case therefore differed from
othersin which the Court had found that the suspension of proceedings had not been
justified under the specific circumstances of those cases (see Konig, cited above, 88
110-111), or in which the Court had found that the suspension of the proceedings had been
excessively lengthy (see Rezette v. Luxembourg, no. 73983/01, § 32, 13 July 2004). The
Government concluded that the present case had been particularly complex, with four
different defendants - all of whom had been represented by different lawyers. Apart from
the suspension of the proceedings before the Federal Court, there had not been any inactive
phase during the domestic court proceedings. In the light of all the relevant criteria, the
overall length of the proceedings over three levels of jurisdiction - from the introduction of
the complaint on 6 July 2009 until the Federal Court's ruling of 6 November 2019 -
appeared reasonable. 2. The Court's assessment (a) General principles established in the
Court's case-law 95. The reasonableness of the length of proceedings must be assessed in
thelight of the circumstances of the case and in accordance with the following criteria: the
complexity of the case, the conduct of the applicant and of the relevant authorities, and what
was at stake for the applicant in the dispute (see, among many others, Lupeni Greek
Catholic Parish and Others, cited above, § 143). Long periods during which the proceedings
stagnate without explanations can be in breach of Article 6 8 1 of the Convention (see



Beaumartin v. France, 24 November 1994, § 33, Series A no. 296-B). The person concerned
isrequired only to show diligence in carrying out the procedural steps relating to him, to
refrain from using delaying tactics and to avail himself of the scope afforded by domestic
law for shortening the proceedings. He is under no duty to take action that is not apt for that
purpose (see Union Alimentaria Sanders S.A. v. Spain, 7 July 1989, § 35, Series A no.157).
96. In civil proceedings, the "reasonable time" referred to in Article 6 8 1 of the Convention
normally begins to run from the moment at which proceedings were instituted before the
relevant court (see Bock v. Germany, 29 March 1989, § 35, Series A no. 150, and Poissv.
Austria, 23 April 1987, 8 50, Series A no. 117). Asto when the period in question ends, it
normally covers the whole of the proceedings in question - including appeal proceedings
(see Konig, cited above, 8 98 in fine) and extends right up to the decision which disposes of
the dispute (see Poiss, cited above, § 50). (b) Application of these principles to the present
case 97. The Court notes at the outset that the applicants in essence complained of the
allegedly excessive length of the proceedings before the Federal Court - most notably the
protracted suspension thereof, rather than the length of the proceedings before the cantonal
courts (which they nevertheless considered noteworthy when assessing the overall length of
the proceedings). The Government on the other hand considered the suspension of the
proceedings before the Federal Court to have been justified and the length of the
proceedings before it reasonable, although they also conceded that there had been a phase of
inactivity on the part of the Federal Court. They further argued that the case had been
particularly complex and that only claims of a pecuniary nature had been at stake for the
heirs of the deceased. 98. Asregards the period to be taken into consideration, the Court
notes that it began on 16 July 2009 (when the applicants brought proceedings before the
Glarus Cantonal Court - see paragraphl4 above) and ended on 6 November 2019 (when the
Federal Court issued its decision regarding the applicants claims - see paragraph26 above).
It therefore lasted ten years and almost four months, over three levels of jurisdiction. The
Court furthermore notes in this regard that the period of the proceedings that took place
before the highest domestic court began on 6 November 2013 (when the applicants
appealed to the Federal Court - see paragraph19 above) and ended on 6 November 2019
(with the delivery of the latter's decision). The proceedings before the Federal Court thus
lasted exactly six years. 99. As regards the reasonableness of the length of the proceedings,
the Court can agree with the Government that the case was somewhat complex. It can
further agree that, besides the suspension of the proceedings before the Federal Court from
8 April 2014 until 6 November 2018 (see paragraphs REF paragraph00020 \h 20-REF
paragraph00025 \h 25 above), no other real phase of judicial inactivity can be detected from
the materia in the case-file, and nor has any such inactivity been indicated by the
applicants. The question therefore arises whether the suspension for a period of four years
and almost seven months was in compliance with the requirement that cases be heard within
a"reasonable time" within the meaning of Article 6 § 1 of the Convention. For the

bel ow-stated reasons, the Court considers that - simply taken alone - the proceedings before
the Federal Court in themselves did not comply with the standards set out under Article6 §
1 of the Convention. It follows that even if the applicants had availed themselves of the
above-noted remedy under section 100(7) of the Federal Act on the Federa Court (see
paragraph40 above) in respect of the proceedings before the cantonal courts, the length of
the proceedings before the Federal Court would still have been excessive. In view of this
conclusion, there is no need to examine the Government's non-exhaustion objection in
relation to the proceedings before the cantonal courts (see paragraphs85 and91 above). 100.



While the Government argued that the applicants had requested the resumption of the
proceedings only once and that they could have lodged another request to this end at any
time but that they had not done so (see paragraph92 above), the Court notes that it is the
duty of the State to ensure that proceedings are conducted within a reasonable time (see,
mutatis mutandis, Minchevav. Bulgaria, no. 21558/03, § 68, 2 September 2010, within the
context of delaying tactics used by one of the parties). Similarly, even in legal systems that
apply the principle that the procedural initiative lies with the parties, the parties attitude
does not dispense the courts from the duty of ensuring that any trial is conducted
expeditiously, asrequired by Article 6 § 1 of the Convention (see Sirmeli v. Germany
[GC], no. 75529/01, § 129, ECHR 2006-V 1, with further references). It was consequently
incumbent on the Federal Court to ensure compliance with this obligation. However, the
Federal Court made it very clear that it would await the outcome of the legislative reform
then being discussed in Parliament before deciding on the present case (see paragraphs REF
paragraph00020 \h 20 and22 above). The applicants can therefore not be reproached with
the fact that they did not lodge any further requests for the proceedings to be resumed while
the legal reform was still under discussion in Parliament, as they could reasonably assume
that another such request would be futile (see, mutatis mutandis, Unién Alimentaria Sanders
S.A., cited above, 8§ 35, which reiterated the principle that the person concerned is under no
duty to take action that is not apt for the purpose of shortening the proceedings). 101. The
Court ismindful of the explanations submitted by the Government for the lengthy
suspension of the proceedings before the Federal Court (see paragraph93 above). It is,
however, unable to agree that it was indeed necessary to wait for the outcome of the
above-mentioned parliamentary discussions before resuming the proceedings; for the Court
to indicate that it was indeed necessary would be to suggest that such await will be
necessary every time aclaim islodged that concerns an area of law in respect of which
Parliament is considering proposals for legislative amendments. The additional argument
put forward by the Government that the EFA Foundation had been in the process of being
formed at the same time (see paragraph93 above) is not convincing either, asthis
development occurred only after February 2015 (when the round table took place - see
paragraph REF paragraph00033 \h 33 above), while the applicants had already requested in
June 2014 that the decision to suspend the proceedings be reconsidered (see paragraph REF
paragraph00021 \h 21 above) - arequest that the Federal Court had refused in July 2014
(see paragraph22 above). Even if one were to take into account the proposal of the Legal
Affairs Committee of the National Council for the creation of a special compensation fund
for asbestos victims whose claims were time-barred, that proposal was only made in August
2014 (see paragraph REF paragraph00029 \h 29 above) - that is, after the Federal Court had
refused the applicants' request that the decision to suspend the proceedings be reconsidered.
The EFA Foundation was not mentioned by the Federal Court in its decision of April 2014
to suspend the proceedings (see paragraph20 above); nor did the Federal Court mention the
EFA Foundation inits decision of July 2014 refusing the applicants request that the
decision to suspend the proceedings be reconsidered (see paragraph22 above). Indeed, it
could not have been referred to in those decisions, as the EFA Foundation was only created
in 2017. 102. The foregoing considerations are sufficient to enable the Court to conclude
that despite the fact that the case is marked by a certain degree of complexity, the State did
not comply with its duty to ensure that the proceedings before the Federal Court were
conducted within a reasonable time (see, for example, Frydlender v. France [GC], no.
30979/96, § 44, ECHR 2000-V 1, concerning adelay of nearly six years between the matter



in question being referred to the French Conseil d'Etat and the delivery of its judgment; see
also Comingersoll S.A. v. Portugal [GC], no. 35382/97, § 22, ECHR 2000-1V, which
concerned delays on the part of the judicial authorities of one year and seven months and of
four years and eight months). It is consequently not necessary to examine whether what was
at stake for the applicants required a particular degree of expedition. 103. There has
accordingly been aviolation of Article 6 8§ 1 of the Convention on account of the length of
proceedings. I11. APPLICATION OF ARTICLE 41 OF THE CONVENTION 104. Article
41 of the Convention provides:. "If the Court finds that there has been aviolation of the
Convention or the Protocols thereto, and if the internal law of the High Contracting Party
concerned alows only partial reparation to be made, the Court shall, if necessary, afford
just satisfaction to the injured party.” A. Damage 105. The applicants claimed CHF 90,000
(approximately 94,300 euros (EUR)) in respect of pecuniary damage. They maintained that
even if their demands were to prevail regarding the question of the statute of limitations,
they would still have suffered damage amounting to approximately that sum, which
comprised CHF 85,545 for their lawyer's fees in respect of the domestic proceedings
(around two hundred and fifty hours of work in respect of the civil litigation) and CHF
4,585 for the loss of the interest that they would have realised on the capital that they had
advanced to cover court costs. The applicants further claimed CHF 50,000 (approximately
EUR 52,400) in respect of non-pecuniary damage, which had been caused mainly by the
denial of justice from which they had suffered for years and by their having been confronted
time and again with the memory of the painful fate of their late husband and father. 106.
The Government did not discern any causal link between a possible finding of a violation
and the loss of the interest that they would have realised on the capital that they had
advanced to cover court costs (in the amount of CHF 4,585). They further considered that
the finding of aviolation of Article 6 8 1 of the Convention constituted sufficient redressin
respect of non-pecuniary damage. Should the Court nonetheless make an award in this
respect, the Government, referring to Howald Moor and Others (cited above, § 87),
considered that a maximum award of CHF 15,000 jointly to the applicants would be
appropriate in respect of non-pecuniary damages. 107. The Court will consider the amount
of CHF 85,545 claimed by the applicants for their lawyer's feesin respect of the domestic
proceedings under the heading of "costs and expenses’ (see paragraphs108-REF
paragraph00110 \h 110 below), in line with its usual practice. As regards the remaining
amount of CHF 4,585 claimed in respect of pecuniary damage, it does not discern any
causal link between the violation found and the pecuniary damage alleged; it therefore
rejects this claim. However, it awards the applicants jointly EUR 20,800 in respect of
non-pecuniary damage, plus any tax that may be chargeable. B. Costs and expenses 108. In
addition to their claim of CHF 85,545 for the costs and expenses incurred before the
domestic courts (see paragraph105 above), the applicants aso claimed atotal of CHF
57,563 (approximately EUR 59,520) for the costs and expenses incurred before the Court.
They noted that their lawyer had spent atotal of 157.2 hours at an hourly rate of CHF 340
(without VAT) on the submissions before the Court, including sixteen hours of trangation
by another lawyer. Furthermore, the applicants submitted that Zurich-based lawyers usually
charged between CHF 280 and CHF 400 per hour or more for work on matters of asimilar
degree of complexity and corresponding importance. 109. The Government submitted that
the tranglation costs had not necessarily been incurred and that, furthermore, the amounts
claimed in respect of costs and expenses for the proceedings before the domestic courts and
for those before the Court were manifestly excessive. They argued that the applicants had



not provided any document justifying the amount claimed regarding the domestic
proceedings and that no award was therefore due in this respect. In any event, the arguments
submitted to courts at three levels of jurisdiction were essentially the same; thus, an amount
of CHF 3,000 seemed appropriate should the Court nonethel ess make an award under this
heading. As regards the costs and expenses claimed in respect of the proceedings before the
Court, the Government, referring to Howald Moor and Others (cited above, § 91),
considered the amount of CHF 5,000 to be appropriate. 110. According to the Court's
case-law, an applicant is entitled to the reimbursement of costs and expenses only in so far
as it has been shown that these were actually and necessarily incurred and are reasonable as
to quantum. In the present case, regard being had to the documentsin its possession and the
above criteria, the Court considers it reasonable to award the sum of EUR 14,000 covering
costs under al heads, plus any tax that may be chargeable to the applicants. Entscheid FOR
THESE REASONS, THE COURT, UNANIMOUSLY, Declares the application
admissible; Holds that there has been aviolation of Article 6 8 1 of the Convention on
account of the lack of accessto a court; Holds that there has been aviolation of Article6 § 1
of the Convention on account of the excessively lengthy domestic proceedings; Holds that
the respondent State is to pay the applicants jointly, within three months from the date on
which the judgment becomes final, in accordance with Article 44 § 2 of the Convention, the
following amounts, to be converted into the currency of the respondent State at the rate
applicable at the date of settlement: EUR 20,800 (twenty thousand eight hundred euros),
plus any tax that may be chargeable, in respect of non-pecuniary damage; EUR 14,000
(fourteen thousand euros), plus any tax that may be chargeable to the applicants, in respect
of costs and expenses; that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amounts at a rate equal to the
marginal lending rate of the European Central Bank during the default period, plus three
percentage points; Dismisses the remainder of the applicants claim for just satisfaction.
Donein English, and notified in writing on 13 February 2024, pursuant to Rule 77 88 2 and
3 of the Rules of Court. Milan Blasko Pere Pastor Vilanova Registrar President 2. See
Amtliches Bulletin des Standerates (Amt.Bull. S 2015 1286 et seq., notably pages 1291-92).
3. See Amtliches Bulletin des Standerates (Amt.Bull. S 2015 1286 et seq., notably pages
1291-92). See See https.//www.stiftung-efa.ch See https://www.stiftung-efa.ch, last
accessed on 26 September 2 See https://www.stiftung-efa.ch, last accessed on 26 September
2023. 4. See https://www.stiftung-efa.ch, last accessed on 26 September 2023. The EFA
Foundation states this annual figure on its website by reference to The EFA Foundation
states this annual figure on its website by reference to the statistics of the National Agency
for Cancer Registration ( The EFA Foundation states this annual figure on its website by
reference to the statistics of the National Agency for Cancer Registration (Nationale
Krebsregistrierungsstelle The EFA Foundation states this annual figure on its website by
reference to the statistics of the National Agency for Cancer Registration (Nationale
Krebsregistrierungsstelle) and the Centralisation Service for Statistics of the Accident
Insurance ( The EFA Foundation states this annual figure on its website by reference to the
statistics of the National Agency for Cancer Registration (Nationale
Krebsregistrierungsstelle) and the Centralisation Service for Statistics of the Accident
Insurance (Sammelstelle fur die Statistik der Unfallversicherung The EFA Foundation
states this annual figure on its website by reference to the statistics of the National Agency
for Cancer Registration (Nationale Krebsregistrierungsstelle) and the Centralisation Service
for Statistics of the Accident Insurance (Sammelstelle fur die Statistik der



Unfallversicherung, SSUV) The EFA Foundation states this annual figure on its website by
reference to the statistics of the National Agency for Cancer Registration (Nationale
Krebsregistrierungsstelle) and the Centralisation Service for Statistics of the Accident
Insurance (Sammelstelle fur die Statistik der Unfallversicherung, SSUV).
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