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Regeste

Regeste Diese Zusammenfassung existiert nur auf Franzosisch. DECISION
D'IRRECEVABILITE de laCourEDH: SUISSE: Art. 3 et 4 CEDH. Renvoi d'un requérant
d'asile en Erythrée. La Cour rappelle gu'il ne lui appartient pas de substituer sa propre vision
desfaits a celle des autorités internes, qui sont en régle générale les mieux placées pour
apprécier les éléments de preuve. En I'espéce, le requérant n'a pas étaye les allégations selon
lesquellesil serait exposé aun risque réel de traitement contraire al'art. 3 CEDH en cas de
renvoi en Erythrée (ch. 19-31). Le requérant n'a pas invoqué les griefstirés de I'art. 4 CEDH
devant les autorités nationales, de sorte qu'il n'a pas épuisé les voies de droit internes (ch.
32-36). Conclusion: requéte déclarée irrecevable. Inhaltsangabe des BJ (4. Quartal shericht
2017) Verbot der Folter (Art. 3 EMRK); Verbot der Sklaverei und der Zwangsarbeit (Art. 4
EMRK); Wegweisung nach Eritrea. Der BeschwerdefUhrer, ein eritreischer Asylsuchender,
machte geltend, dass er im Fall seiner Wegweisung nach Eritrea einer realen Gefahr von
Misshandlungen ausgesetzt sei. Vor den Schweizer Behdrden behauptete er im
Wesentlichen, dass er wahrend seines Militardienstes desertiert sei und Eritreaillega
verlassen habe. Die Behdrden waren der Ansicht, dass sein Asylgesuch nicht glaubhaft war,
und verfiigten seine Wegweisung. Nachdem der Gerichtshof auf die Ahnlichkeit des
vorliegenden Falles mit dem Fall M.O. gegen die Schweiz vom 20. Juni 2017 (Nr.
41282/16; vgl. 2. Quartalsbericht 2017) hingewiesen hatte, stellte er fest, dass die Prifung
der innerstaatlichen Behdrden sachgemass, gentigend begriindet und durch die Unterlagen
vertrauenswirdiger und objektiver Quellen gestiitzt werde. Er erklérte, dass es keinen
Grund gebe, die Feststellung der Schweizer Behtrden, wonach der Beschwerdefthrer nicht
glaubhaft zu machen vermochte, dass er im Fall seiner Wegweisung nach Eritrea einer
realen Gefahr von Artikel 3 EMRK widrigen Handlungen ausgesetzt sei, in Frage zu
stellen. Rugen offensichtlich unbegrindet (einstimmig). Hinsichtlich der Rlge unter Artikel
4 EMRK stellte der Gerichtshof insbesondere fest, dass der Beschwerdefthrer vor den
zustandigen Asylbehdrden nicht behauptet hatte, dass der Militardienst Sklaverei,

L elbeigenschaft oder Zwangsarbeit darstelle. Nicht-Ausschopfung der innerstaatlichen
Rechtsmittel (einstimmig).

Regeste DECISION D'IRRECEVABILITE de la CourEDH: SUISSE: Art. 3 et 4 CEDH.
Renvoi d'un requérant d'asile en Erythrée. La Cour rappelle qu'il ne lui appartient pas de
substituer sa propre vision des faits a celle des autorités internes, qui sont en regle générale
les mieux placées pour apprécier les éléments de preuve. En |'espece, le requérant n'a pas
étayé les alégations selon lesquelles il serait exposé a un risque réel de traitement contraire
al'art. 3 CEDH en cas derenvoi en Erythrée (ch. 19-31). Le requérant n'a pas invoqué les
griefstirésdel'art. 4 CEDH devant les autorités nationales, de sorte qu'il n'a pas épuise les
voies de droit internes (ch. 32-36). Conclusion: requéte déclarée irrecevable. Synthese de
I'OFJ (4éme rapport trimestriel 2017) Interdiction de latorture (art. 3 CEDH); interdiction
de I'esclavage et du travail forcé (art. 4 CEDH); renvoi vers I'Erythrée. Le requérant, un



demandeur d'asile érythréen, soutenait que sil était renvoyé de Suisse vers son pays
d'origine, il courrait un risque réel d'y subir des mauvais traitements. Devant les autorités
suisses, il alégua pour I'essentiel qu'il avait déserté pendant qu'il y effectuait son service
militaire et quiil avait quitté I'Erythrée illégalement. Les autorités estimérent que la
demande d'asile de I'intéresse n'était pas crédible et ordonnérent son renvoi. Apres avoir
observé que cette affaire était similaire al'affaire M.O. c¢. Suisse du 20 juin 2017 (requéte
no. 41282/16 ; cf. rapport 2eme trimestre 2017), la Cour a constaté que |'examen fait par les
autorités nationales était adéquat, suffisamment motivé et appuyé par de la documentation
provenant de sources fiables et objectives. Elle a considéré qu'elle n‘avait aucun motif de
mettre en cause la constatation des autorités suisses, selon laquelle le requérant n'a pas
réussi arendre crédible qu'il courrait un risque réel de subir des traitements contraires a
l'article 3 CEDH en cas de renvoi en Erythrée. Griefs manifestement mal fondé (unanimité).
En ce qui concerne le grief soulevé sur le terrain de I'article 4 CEDH, la Cour a constaté en
particulier que devant les autorités compétentes en matiére d'asile, le requérant n'a pas
soutenu que le service militaire constituait de I'esclavage, de la « servitude » ou un « travail
forcé ou obligatoire. Non-épuisement des voies de recours internes (unanimité).

Regesto Questo riassunto esiste solo in francese. DECISION D'IRRECEVABILITE dela
CourEDH: SUISSE: Art. 3 et 4 CEDH. Renvoi d'un requérant d'asile en Erythrée. La Cour
rappelle quil ne lui appartient pas de substituer sa propre vision des faits a celle des
autorités internes, qui sont en regle générale les mieux placées pour apprécier les éléments
de preuve. En I'espece, |e requérant n'a pas étayé les allégations selon lesguelles il serait
exposé aun risque réel de traitement contraire al'art. 3 CEDH en cas de renvoi en Erythrée
(ch. 19-31). Lerequérant n'a pasinvoque les griefstirés del'art. 4 CEDH devant les
autorités nationales, de sorte qu'il n'a pas épuisé les voies de droit internes (ch. 32-36).
Conclusion: requéte déclarée irrecevable. Sintesi dell'UFG (4° rapporto trimestriale 2017)
Divieto di tortura (art. 3 CEDU); divieto di schiavitu elavori forzati (art. 4 CEDU);
allontanamento in Eritrea. Il ricorrente, un richiedente I'asilo eritreo, affermava che, in caso
di allontanamento dalla Svizzera nel suo Paese d'origine, avrebbe corso un rischio effettivo
di incorrere in maltrattamenti. Di fronte alle autorita svizzere, ha sostanzialmente asserito di
aver disertato il servizio militare e di aver lasciato I'Eritreaillegalmente. Le autorita hanno
stimato che la suarichiesta d'asilo non fosse credibile e hanno disposto il suo
allontanamento. La Corte, dopo aver riscontrato similitudini trail caso in questione eil caso
M.O. contro la Svizzeradel 20 giugno 2017 (n. 41282/16; cfr. rapporto 2° semestre 2017),
ha constatato che I'esame da parte delle autorita svizzere era adeguato, sufficientemente
motivato e basato su documentazione proveniente dafonti affidabili e obiettive. Haritenuto
che non ci fossero motivazioni per mettere in dubbio la constatazione delle autorita
svizzere, secondo la qualeil ricorrente non e riuscito ad avvalorare la credibilita di un
rischio effettivo di subire trattamenti contrari all'articolo 3 CEDU in caso di allontanamento
in Eritrea. Censura manifestamente infondata (unanimita). In particolare, per quanto
concerne la censurarelativaall'articolo 4 CEDU, la Corte ha osservato cheil ricorrente non
aveva affermato dinanzi alle autorita competenti in materiadi asilo cheil servizio militare
costituisse schiavitu, «servitu» o «lavoro forzato o obbligatorio». Mancato esaurimento dei
mezzi di ricorso interno (unanimita).
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Regeste Diese Zusammenfassung existiert nur auf Franzosisch. DECISION
D'IRRECEVABILITE delaCourEDH: SUISSE: Art. 3 et 4 CEDH. Renvoi d'un requérant
d'asile en Erythrée. La Cour rappelle qu'il ne lui appartient pas de substituer sa propre vision
desfaits a celle des autorités internes, qui sont en régle générale les mieux placées pour
apprécier les éléments de preuve. En I'espéce, le requérant n'a pas étayé les allégations selon
lesquellesil serait exposé aun risque réel de traitement contraire al'art. 3 CEDH en cas de
renvoi en Erythrée (ch. 19-31). Lerequérant n'a pas invoqué les griefstirés de l'art. 4 CEDH
devant les autorités nationales, de sorte qu'il n'a pas épuise les voies de droit internes (ch.
32-36). Conclusion: requéte déclarée irrecevable. |nhaltsangabe des BJ (4. Quartal sbericht
2017) Verbot der Folter (Art. 3 EMRK); Verbot der Sklaverei und der Zwangsarbeit (Art. 4
EMRK); Wegweisung nach Eritrea. Der Beschwerdefuhrer, ein eritreischer Asylsuchender,
machte geltend, dass er im Fall seiner Wegweisung nach Eritrea einer realen Gefahr von
Misshandlungen ausgesetzt sei. Vor den Schweizer Behodrden behauptete er im
Wesentlichen, dass er wahrend seines Militérdienstes desertiert sei und Eritreaillegal
verlassen habe. Die Behdrden waren der Ansicht, dass sein Asylgesuch nicht glaubhaft war,
und verfligten seine Wegweisung. Nachdem der Gerichtshof auf die Ahnlichkeit des
vorliegenden Falles mit dem Fall M.O. gegen die Schweiz vom 20. Juni 2017 (Nr.
41282/16; vgl. 2. Quartalshericht 2017) hingewiesen hatte, stellte er fest, dass die Prifung
der innerstaatlichen Behdrden sachgemass, gentigend begriindet und durch die Unterlagen
vertrauenswirdiger und objektiver Quellen gestiitzt werde. Er erklarte, dass es keinen
Grund gebe, die Feststellung der Schweizer Behtrden, wonach der Beschwerdeflhrer nicht
glaubhaft zu machen vermochte, dass er im Fall seiner Wegweisung nach Eritrea einer
realen Gefahr von Artikel 3 EMRK widrigen Handlungen ausgesetzt sei, in Frage zu
stellen. Rugen offensichtlich unbegrindet (einstimmig). Hinsichtlich der Riige unter Artikel
4 EMRK stellte der Gerichtshof insbesondere fest, dass der Beschwerdefiihrer vor den
zustandigen Asylbehorden nicht behauptet hatte, dass der Militardienst Sklavere,

L eibeigenschaft oder Zwangsarbeit darstelle. Nicht-Ausschopfung der innerstaatlichen
Rechtsmittel (einstimmig). Regeste DECISION D'IRRECEVABILITE dela CourEDH:
SUISSE: Art. 3 et 4 CEDH. Renvoi d'un requérant d'asile en Erythrée. La Cour rappelle
gu'il ne lui appartient pas de substituer sa propre vision des faits a celle des autorités
internes, qui sont en regle générale les mieux placées pour apprécier les é éments de preuve.
En I'espece, |e requérant n'a pas étayé les allégations selon lesquelles il serait exposé aun
risque réel de traitement contraire al'art. 3 CEDH en cas de renvoi en Erythrée (ch. 19-31).
Lerequérant n'a pas invoqué les griefstirés de l'art. 4 CEDH devant les autorités national es,
de sorte qu'il n'a pas épuisé les voies de droit internes (ch. 32-36). Conclusion: regquéte
déclarée irrecevable. Synthese de I'OFJ (4éme rapport trimestriel 2017) Interdiction de la
torture (art. 3 CEDH); interdiction de I'esclavage et du travail forcé (art. 4 CEDH); renvoi
vers|'Erythrée. Le requérant, un demandeur d'asile érythréen, soutenait que Sil était
renvoyé de Suisse vers son pays d'origine, il courrait un risque réel d'y subir des mauvais
traitements. Devant les autorités suisses, il alégua pour I'essentiel qu'il avait déserté
pendant qu'il y effectuait son service militaire et qu'il avait quitté I'Erythrée illégalement.
Les autorités estimérent que la demande d'asile de I'intéressé n'était pas crédible et
ordonnérent son renvoi. Aprés avoir observé que cette affaire était similaire al'affaire M.O.
C. Suisse du 20 juin 2017 (requéte no. 41282/16 ; cf. rapport 2eme trimestre 2017), la Cour



aconstaté que I'examen fait par les autorités nationales était adéquat, suffisamment motivé
et appuyé par de la documentation provenant de sources fiables et objectives. Ellea
considéré qu'elle n‘avait aucun motif de mettre en cause la constatation des autorités suisses,
selon laguelle le requérant n'a pas réussi arendre crédible qu'il courrait un risque réel de
subir des traitements contraires a l'article 3 CEDH en cas de renvoi en Erythrée. Griefs
manifestement mal fondé (unanimité). En ce qui concerne le grief soulevé sur le terrain de
I'article 4 CEDH, la Cour a constaté en particulier que devant les autorités compétentes en
matiére d'asile, le requérant n'a pas soutenu que le service militaire constituait de
I'esclavage, de la « servitude » ou un « travail forcé ou obligatoire. Non-épuisement des
voies de recours internes (unanimité). Regesto Questo riassunto esiste solo in francese.
DECISION D'IRRECEVABILITE delaCourEDH: SUISSE: Art. 3 et 4 CEDH. Renvoi
d'un requérant d'asile en Erythrée. La Cour rappelle qu'il ne lui appartient pas de substituer
sa propre vision des faits a celle des autorités internes, qui sont en régle générale les mieux
placées pour appreécier les éléments de preuve. En |'espece, |e requérant n'a pas étayé les
allégations selon lesquelles il serait exposé a un risque réel de traitement contraire al'art. 3
CEDH en cas derenvoi en Erythrée (ch. 19-31). Le requérant n'a pas invoqué les griefstirés
del'art. 4 CEDH devant les autorités nationales, de sorte qu'il n'a pas épuisé les voies de
droit internes (ch. 32-36). Conclusion: requéte déclaréeirrecevable. Sintesi dell'UFG (4°
rapporto trimestriale 2017) Divieto di tortura (art. 3 CEDU); divieto di schiavitu e lavori
forzati (art. 4 CEDU); alontanamento in Eritrea. 1l ricorrente, un richiedente I'asilo eritreo,
affermava che, in caso di allontanamento dalla Svizzeranel suo Paese d'origine, avrebbe
corso un rischio effettivo di incorrere in maltrattamenti. Di fronte alle autorita svizzere, ha
sostanzialmente asserito di aver disertato il servizio militare e di aver lasciato I'Eritrea
illegalmente. L e autorita hanno stimato che la suarichiesta d'asilo non fosse credibile e
hanno disposto il suo allontanamento. La Corte, dopo aver riscontrato similitudini trail caso
in questione eil caso M.O. contro la Svizzeradel 20 giugno 2017 (n. 41282/16; cfr.
rapporto 2° semestre 2017), ha constatato che I'esame da parte delle autorita svizzere era
adeguato, sufficientemente motivato e basato su documentazione proveniente da fonti
affidabili e obiettive. Haritenuto che non ci fossero motivazioni per mettere in dubbio la
constatazione delle autorita svizzere, secondo la qualeil ricorrente non e riuscito ad
avvalorare la credibilitadi un rischio effettivo di subire trattamenti contrari all'articolo 3
CEDU in caso di allontanamento in Eritrea. Censura manifestamente infondata (unanimita).
In particolare, per quanto concerne la censurarelativaal'articolo 4 CEDU, la Corte ha
osservato cheil ricorrente non aveva affermato dinanzi alle autorita competenti in materia
di asilo cheil servizio militare costituisse schiavitu, «servitu» o «lavoro forzato o
obbligatorio». Mancato esaurimento dei mezzi di ricorso interno (unanimita).

Urteilskopf 69720/16 H.I. c. Suisse Décision d'irrecevabilité no. 69720/16, 21 novembre
2017 Regeste Diese Zusammenfassung existiert nur auf Franzosisch. DECISION
D'IRRECEVABILITE delaCourEDH: SUISSE: Art. 3 et 4 CEDH . Renvoi d'un requérant
d'asile en Erythrée. La Cour rappelle qu'il ne lui appartient pas de substituer sa propre vision
desfaits a celle des autorités internes, qui sont en régle générale les mieux placées pour
apprécier les éléments de preuve. En I'espéce, le requérant n'a pas étayé les allégations selon
lesquellesil serait exposé aun risgue réel de traitement contraire al' art. 3 CEDH en cas de
renvoi en Erythrée (ch. 19-31). Le requérant n'a pasinvoqué les griefstirésdel’ art. 4
CEDH devant les autorités nationales, de sorte qu'il n'a pas épuisé les voies de droit internes
(ch. 32-36). Conclusion: requéte déclarée irrecevable. Inhaltsangabe des BJ (4.
Quartalsbericht 2017) Verbot der Folter (Art. 3 EMRK); Verbot der Sklaverei und der



Zwangsarbeit (Art. 4 EMRK); Wegweisung nach Eritrea. Der Beschwerdefihrer, ein
eritreischer Asylsuchender, machte geltend, dass er im Fall seiner Wegweisung nach Eritrea
einer realen Gefahr von Misshandlungen ausgesetzt sei. Vor den Schweizer Behdrden
behauptete er im Wesentlichen, dass er wahrend seines Militardienstes desertiert sei und
Eritreaiillegal verlassen habe. Die Behtrden waren der Ansicht, dass sein Asylgesuch nicht
glaubhaft war, und verfligten seine Wegweisung. Nachdem der Gerichtshof auf die
Ahnlichkeit des vorliegenden Falles mit dem Fall M.O. gegen die Schweiz vom 20. Juni
2017 (Nr. 41282/16; vgl. 2. Quartal sbericht 2017) hingewiesen hatte, stellte er fest, dass die
Prufung der innerstaatlichen Behorden sachgemass, geniligend begriindet und durch die
Unterlagen vertrauenswirdiger und objektiver Quellen gestiitzt werde. Er erkléarte, dass es
keinen Grund gebe, die Feststellung der Schweizer Behdrden, wonach der
Beschwerdefihrer nicht glaubhaft zu machen vermochte, dass er im Fall seiner
Wegweisung nach Eritrea einer realen Gefahr von Artikel 3 EMRK widrigen Handlungen
ausgesetzt seli, in Frage zu stellen. Rugen offensichtlich unbegriindet (einstimmig).
Hinsichtlich der Ruge unter Artikel 4 EMRK stellte der Gerichtshof insbesondere fest, dass
der Beschwerdefihrer vor den zustandigen Asylbehérden nicht behauptet hatte, dass der
Militérdienst Sklaverei, Leibeigenschaft oder Zwangsarbeit darstelle. Nicht-Ausschépfung
der innerstaatlichen Rechtsmittel (einstimmig). Sachverhalt THIRD SECTION DECISION
Application no. 69720/16 H.l. against Switzerland The European Court of Human Rights
(Third Section), sitting on 21 November 2017 as a Committee composed of: Pere Pastor
Vilanova, President, Helen Keller, Alena Polam kova, judges, and Fatom Aracm, Deputy
SectionRegistrar, Having regard to the above application lodged on 25 November 2016,
Having regard to the interim measure indicated to the respondent Government under Rule
39 of the Rules of Court and the fact that this interim measure has been complied with,
Having regard to the decision to grant priority to the above application under Rule 41 of the
Rules of Court. Having deliberated, decides asfollows: THE FACTS 1. The applicant, Mr
H.l., is an Eritrean national who was born in 1976 and lives in Switzerland. The President
granted the applicant's request for hisidentity not to be disclosed to the public (Rule 47 §
4). He was represented before the Court by Mr T. Hassan, alawyer practising in Zurich.

A. The circumstances of the case 2. The facts of the case, as submitted by the applicant,
may be summarised asfollows. 3. The applicant entered Switzerland illegally on 29 April
2012 and applied for asylum the next day. He was heard in person twice by the Swiss
authorities responsible for asylum and migration (until 31 December 2014 the Bundesamt
fur Migration , renamed with effect from 1 January 2015 as the Staatssekretariat fur
Migration , SEM - hereafter "the State Secretariat for Migration™). During both hearings an
interpreter was present and the record was translated for the applicant prior to his signing it.
4. Thefirst hearing was a summary interview on 7 May 2012. The applicant stated that he
had dropped out of school in tenth grade to become a sportsman and that he had been
drafted into the military and assigned to the S. military training camp in 1996. He had
served in the Eritrean-Ethiopian war in three different places. In 2001 he had been
reassigned to K., where he had remained until his departure in September 2011. He had
twice been imprisoned for disobeying military orders, from May to November 2001
because he had refused to train to become a professional soldier, and from 12 December
2002 onwards for a period of one and a half years because he had gone to the military
hospital for an appointment rather than attending training, without making aformal request
to be absent. He also had his salary cut a number of times and his freedom of movement
restricted after hisimprisonment. He stated that he felt that he could not decide on matters



of hisown life during military service and that the duration of the service was too long.
Therefore, he had decided to flee. After ten days holiday in Asmara, he had returned to K.
on 5 September 2011. On 9 September 2011, at around 5.30 pm, he had left K. on foot with
two fellow soldiers called N. and S. They had walked through the night to G. and then
rested in ariverbed during the day, before continuing to Kassala, Sudan, where they had
arrived at around 6 p.m. From there he had travelled to Khartoum and subsequently to
Europe by airplane, with the help of asmuggler. In order to support his account, the
applicant submitted copies of hisidentity card and of his birth certificate, the latter issued in
Asmaraon 24 March 2011. 5. The second, more detailed hearing took place on 23
September 2014. A member of a non-governmental organisation was present as a neutral
witness, in order to guarantee the fairness of the hearing. He had the opportunity to add
comments at the end of the record of the hearing in the event that he had witnessed any
irregularities, but did not make any such observations. 6. The applicant stated that, during
hisfirst period of imprisonment in 2001, he had repeatedly been beaten al over his body
and for amonth had been forced to stay in the sun for two hours every day with his hands
tied. He had subsequently suffered from various health problems, including problems with
his knees, which prevented him from walking far. He had not been subjected to ill-treatment
after his second release from prison. He decided in 2010 to |eave Eritrea because he could
no longer bear military service, which seemed endless to him. Due to the strict surveillance
he was under, he did not carry out this plan right away. 7. When giving an account of the
alleged events leading up to his escape, he stated that he had been granted a month's
holiday, starting from 3 May 2011, in connection with his wedding. He had then extended
his holiday for another three months without authorisation, until 4 September 2011, in order
to obtain custody of his daughter from a previous relationship. After about two months, four
persons from his military unit had gone looking for him at his house in Asmara, where they
threatened his mother and sister. He had managed to hide with relatives because he had
received advance information from friends about the search. When he learned from his
friend G., who worked in the brigadier's office, that the authorities were to cometo his
house again to arrest him, he returned to the military unit in K. He submitted that he had
hoped that he could avoid a prison sentence by returning voluntarily. He said that a salary
cut for a period corresponding to that of the unauthorised absence was the usual punishment
if soldiersreturned voluntarily. When he learned from hisfriend G. that it had already been
decided that he would be imprisoned, he stayed with his unit for another two days before
leaving on foot with hisfellow soldiers N. and Z. in the |ate afternoon of the third day, 10
September 2011. To avoid attracting attention, they had left separately, pretending to go to
defecate outside the barracks, and then met up at an agreed |ocation some fifteen minutes
walk away. Both he and N. knew the area and the placement of soldiers well, which enabled
them to avoid being caught while walking towards G. and, subsequently, Kassala. On 15
June 2015 the applicant submitted seven pictures of himself as afootballer and eight
pictures of himself in military uniform. 8. On 14 September 2015 the State Secretariat for
Migration rejected the applicant's asylum request and, noting that there were no obstacles to
hisreturn to Eritrea, ordered his departure from Switzerland. It took into consideration that
he claimed to have been imprisoned for disobedience twice between 2001 and 2004, that is,
severa years before his departure from Eritrea. 1t found that there was no sufficient causal
link between the two events and that, consequently, the aleged imprisonment was not
relevant for the assessment of the applicant's asylum claim. 9. The State Secretariat for
Migration found that the remainder of the applicant's account was not credible. It pointed



out that he had stated at the first hearing that he had been in Asmarafor ten days holiday
before returning to his military unit in early September 2011. At the second hearing he had
stated that he had stayed in Asmarafor four months, from May to September 2011, having
extended his leave in connection with his marriage in May 2011 without authorisation for
another three months. His claim that he had returned voluntarily to his unit when he learned
that the authorities were searching for him was not comprehensible. He had also made
contradictory statements concerning the punishment at issue following the return to the
military unit. In addition, he had initially stated that the only problems he had encountered
since being released from prison in 2004 had been occasional cutsto hissalary. His
subsequent statement, that he feared being imprisoned in September 2011, was not credible.
Asregards his alleged illegal exit, the State Secretariat for Migration noted that he had
claimed to have walked from K. to Kassalain one day and to have rested in ariver bed
during the day to avoid being caught by the authorities. As the distance between the two
places was about one hundred kilometres, and he had previously claimed to have problems
with his knees which prevented him from walking far, it deemed this account not to be
credible. 10. On 16 October 2015 the applicant lodged an appeal against that decision
before the Federal Administrative Court. He submitted that his imprisonment between 2001
and 2004 was relevant to his asylum claim and had to be assessed. Disobeying military
orders had caused him to be considered as an enemy to the regime ever since. He had
considered fleeing earlier, but had refrained from putting his plan into practice because of
strict surveillance by the authorities. When he risked being imprisoned again in 2011, he
had fled. He submitted that he had stated, at both hearings, that he had been in Asmara until
4 or 5 September 2011 and had escaped from his military unit on 9 or 10 September 2011.
The State Secretariat for Migration had not confronted him at the second hearing
concerning the alleged discrepancy whereby, at the first summary hearing, he had said that
he had been on holiday in Asmarafor ten days only, the latter being the result of an
apparent misunderstanding. He had plausibly explained his motivation for returning
voluntarily to his military unit in K., notably that he had hoped for aless severe punishment
in the form of asalary cut. He could not be blamed for having focused on explaining his
earlier imprisonment rather than the risk of renewed imprisonment in 2011 during the first
summary hearing, as he had been told that he would be heard more thoroughly later on. His
descriptions of hisflight route had been consistent. It had taken him three days, not one, to
travel from K. to Kassala. However, the State Secretariat for Migration had failed to
confront him with this alleged discrepancy during the second interview, asking him only
about the border crossing. As asimple soldier who had previously been imprisoned, he
stood no chance of obtaining an exit visa. Furthermore, he had health problems and could
no longer rely on afamily network in Eritrea as his father had died in the meantime. The
fact that he had sought asylum and had been absent from Eritreafor years further increased
hisrisk of ill-treatment. 11. On 4 September 2015, the State Secretariat for Migration
provided a written statement to the Federal Administrative Court, explaining that references
to the applicant's claim relating to his recruitment, his service in the war between Eritrea
and Ethiopia and photographs showing the applicant as a young man in military uniform,
had been omitted from its decision of 14 September 2015 because the said events had
occurred several years prior to the applicant's departure from Eritreain 2011. These aspects
and documents could thus not support the applicant's claim as to the reason for and
circumstances of his departure. In another statement of 11 April 2016 the State Secretariat
for Migration acknowledged that it was credible that the applicant had, along time before,



had contact with the military authorities. However, it could not be concluded from this that
he had deserted, as he might have been released from military service on health or other
grounds. It had to be borne in mind that several thousands of soldiers had been demobilised
after the end of the war between Eritrea and Ethiopia. 12. On 15 June 2016 the Federal
Administrative Court rejected the applicant's appeal. It noted that the State Secretariat for
Migration had thoroughly reasoned why the magjority of the applicant's statements were
contradictory and had correctly applied the standards for assessing his credibility. The
appeal submission had failed to indicate the reason for the alleged unlawfulness of the State
Secretariat's evidentiary assessment, which the court endorsed, including with regard to the
photographs showing the applicant in military uniform. The court also considered that the
applicant had failed to demonstrate credibly his alleged illegal exit from Eritrea. His
statements regarding the days he had spent with his military unit prior to escaping, the
preparations and the escape itself lacked detail. He was unable to describe the location
where he had agreed to meet with histwo fellow soldiers. He was also unable to specify the
costs of hisair travel from Sudan to Europe, borne by hisrelativesin Saudi Arabia, or to say
with which airline or papers he had travelled to Italy. He could legitimately have been
expected to provide a substantiated account of his alleged illegal exit if he had indeed
experienced it. Finally, the court added that Eritrean nationals who had |eft their country
illegally could avoid the risk of being subjected to treatment contrary to Article 3 of the
Convention by paying asmall diasporatax. It found that there were neither general
obstacles to returns to Eritrea, such aswar or general violence, nor individual ones, asthe
applicant still had intact family relationsin Eritrea, where his wife, parents and sister lived.
He also had relatives living abroad with some financial resources who, he submitted, had
previously supported him by paying for hisjourney from Sudan to Europe. 13. On 23 June
2016 the State Secretariat for Migration set a deadline for the applicant's voluntary
departure, which passed on 21 July 2016. 14. On 18 July 2016 the applicant lodged a
request for re-examination with the State Secretariat for Migration. He argued that he could
present new evidence as he had managed to find soldiers who had served in the same
military unit as he had, al of whom had been granted refugee status in Switzerland and
would be willing to testify concerning his military service and imprisonment. Thisway he
could prove, or credibly demonstrate, that he was at risk of ill-treatment in Eritreaon
account of hisdesertion and illegal exit. He also submitted a death certificate in respect of
hisfather. 15. On 12 October 2016 the State Secretariat for Migration dismissed the request
asinadmissible for lack of competency. Observing that the applicant had not relied on a
change in circumstances in Eritrea or new grounds that had not existed at the time of the
Federal Administrative Court's judgment of 15 June 2016, it concluded that the request did
not constitute a request for re-examination or a subsequent asylum application within its
competence. It noted that the request could be considered as a"qualified" request for
re-examination within the Federal Administrative Court's competence and that the applicant
could turn to that court if he wished to pursue such arequest. B. Relevant domestic law and
practice 16. The relevant domestic law and practice has been summarised in M.O. v.
Switzerland (no. 41282/16 , 88 34-35, 20 June 2017). C. Relevant country information on
Eritrea 17. Therelevant country information on Eritrea has recently been summarised in
M.O. v. Switzerland , cited above, 88 36-53. No reports about events and developments
indicating a significant change in the situation have been published since the delivery of
that judgment on 20 June 2017. COMPLAINTS 18. The applicant complained that he
would face areal risk of being subjected to treatment in breach of Articles 3 and 4 of the



Convention if he were deported to Eritrea. Erwagungen THE LAW A. Alleged violation of
Article 3 of the Convention 19. The applicant complained that he would face areal risk of
being subjected to treatment in breach of Article 3 of the Convention on account of his
desertion and hisillegal exit if he were deported to Eritrea. Article 3 of the Convention
reads: "No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.” 20. He submitted that he would be arrested immediately at the airport in
Asmaraif he were deported to Eritrea, as he had |eft the country illegally while being
eligible for military service and had neither a passport nor an exit visa. He would then face
arbitrary detention, torture, and arbitrary and inhumane punishment at the hands of either
the secret service or the police owing to his desertion and illegal exit. Afterwards he would
be returned to the commander of his military unit, who might also punish him arbitrarily.
21. The applicant asserted that his account as presented to the Swiss authorities was
consistent and credible. He had provided satisfactory explanations for the alleged
discrepancies, emphasising that the State Secretariat for Migration had failed to confront
him with these at the second hearing which had taken place 28 months after the first
summary hearing. There were no strong reasons to question the veracity of his account, in
support of which he had provided sufficient evidence, and he was to be given the benefit of
the doubt. With regard to his recruitment, the performance of his military service, histwo
periods of imprisonment, his last stay in Asmara, his desertion and his flight, he mainly
repeated the submissions he had made in his appeal to the Federal Administrative Court. He
claimed that that court had not taken into account all aspects of his submissions, in
particular that the State Secretariat for Migration had subsequently acknowledged that he
had served in the military, and had failed to consider that his flight was causally linked to
the ill-treatment he had suffered in the past. 22. His birth certificate, issued in Asmarain
March 2011, proved that he had lived in Eritrea at that time. It was impossible for him to
provide additional evidence to confirm hisillegal exit. He was asimple soldier and in light
of hisage eligible for military service, not in need of medical treatment abroad, poorly
educated and thus unable to get a scholarship abroad, and neither a businessman nor a
sportsman. Consequently, it had been impossible for him to obtain the exit visa required for
alawful exit. He had, therefore, proved or at |east established primafacie, that he had exited
Eritreaiillegally. He could not reconcile with the Eritrean authorities by paying a 2%
diasporatax and signing a letter of regret. Finally, being afailed asylum-seeker was in itself
sufficient to put him at risk. 23. The relevant general principles concerning the application
of Article 3 of the Convention have recently been summarised by the Court in J.K. and
Othersv. Sweden [GC] (no. 59166/12 , 88 77-105, ECHR 2016). 24. In accordance with
the Court's established case-law, the existence of arisk of ill-treatment must be assessed
primarily with reference to those facts which were known or ought to have been known to
the Contracting State at the time of expulsion (see F.G. v. Sweden [GC], no. 43611/11 ,

§ 115, ECHR 2016). However, if the applicant has not yet been deported when the Court
examines the case, the relevant time will be that of the proceedings before the Court ( Saadi
v. Italy [GC], no. 37201/06 , § 133, ECHR 2008). Since the applicant has not yet been
deported, the question of whether he would face areal risk of persecution upon his return to
Eritrea must be examined in the light of the present-day situation. 25. The Court noted in
M.O. v. Switzerland (cited above) that the human rights situation in Eritreawas of grave
concern and that people of various profiles were at risk of serious human rights violations
(ibid., 8 70). Nonetheless, it found that the general human rights situation in Eritrea was not
such that it prevented, per se, all deportations to Eritrea and that the Court, hence, had to



assess whether the applicant's personal circumstances were such that he or she would face a
real risk of treatment contrary to Article 3 of the Convention if deported to Eritrea (ibid., 88
70-71). 26. The Court observes that the applicant submitted that he was at risk of
ill-treatment owing to his desertion from military service and hisillegal exit from Eritrea,
that the Swiss authorities had dismissed his account as not credible, and that the applicant
did not submit direct documentary evidence relating to areal risk of ill-treatment which he
would face in Eritrea. In relation to all of these aspects, the present case bears similarities to
that of M.O. v. Switzerland (cited above). 27. The Court reiterates that, as a general
principle, the national authorities are best placed to assess the credibility of an individual,
since it isthey who have had an opportunity to see, hear and assess his or her demeanour
(see, for example, F.G. v. Sweden, cited above, 8§ 118). It notes that the State Secretariat for
Migration and the Federal Administrative Court found that there were several discrepancies
and credibility concernsin relation to the applicant's account, notably with regard to his last
stay in Asmara, his voluntary return to his military unit in K., the punishment he feared
there and the circumstances of his escape (see paragraphs 9 and 12 above). The
discrepancies and credibility concerns thus related to core aspects of the applicant's claim
and his account as awhole (similar to M.O. v. Switzerland , cited above, § 75). In so far as
the applicant alleged that he had suffered ill-treatment in the past, the Court observes that
for such ill-treatment to provide a strong indication of future ill-treatment, the applicant has
to provide a generally coherent and credible account of events that is consistent with
information from reliable and objective sources about the general situation in the country at
issue ( JK. and Othersv. Sweden, cited above, 8 102). 28. The Court notes that the
applicant referred to the requirement to obtain an exit visain order to leave Eritrealegally
and submitted that it had been impossible for him to obtain the exit visarequired for lawful
exit, given his age, health, level of education, and lack of involvement in business or sports.
He argued that theillegal exit of a person eligible for military service was sufficient for that
person to be perceived as a deserter and to face ill-treatment upon aforced return to Eritrea.
He relied on his birth certificate, issued in Asmarain March 2011, to support his claim that
he had been living in Eritrea until his departure, and added that it was impossible for him to
provide additional evidence to confirm hisillegal exit. 29. In M.O. v. Switzerland (cited
above), the Court considered that, in circumstances such as those claimed by the applicant,
it was impossible to confirm anillegal exit from Eritrea by way of documentary evidence
and that, therefore, decisive weight was to be attached to the plausibility of the applicant's
testimony (ibid., 8 77). The Court notes that his account appears plausible in the light of the
country information on Eritrea. However, it also notes that the State Secretariat for
Migration, which heard the applicant in person twice, and the Federal Administrative Court
pointed to a number of discrepancies and alack of substance and detail in various parts of
the applicant's account, including in relation to his departure from Eritrea and other key
elements of his claim. They both gave thorough reasons why they did not consider credible
the applicant's account in relation to his alleged illegal exit (see paragraphs 9 and 12 above).
The Court reiterates that it found in M.O. v. Switzerland (cited above) that a person whose
asylum claim had not been found credible could not be assumed to have |eft Eritrea
illegally, and that being a failed asylum-seeker was not in itself sufficient for a person to
face areal risk of being subjected to treatment contrary to Article 3 of the Convention upon
his or her removal to Eritrea (ibid., 8 79). 30. Having regard to the above, and reiterating
that the Convention system is founded on the principle of subsidiarity, and that it is not the
Court's task to substitute its own assessment of the facts for that of the domestic courts,



which are, as ageneral principle, best placed to assess the evidence before them, the Court
is satisfied that the assessment made by the domestic authorities was adequate, sufficiently
reasoned, and supported by material originating from reliable and objective sources (see
F.G. v. Sweden, cited above, § 117). It sees no reason to depart from the assessment by the
Swiss authorities that the applicant failed to substantiate that he would face areal risk of
being subjected to treatment contrary to Article 3 of the Convention if forced to return to
Eritrea. 31. It follows from the above that this part of the application is manifestly
ill-founded and must be rejected in accordance with Article 35 88 3 (a) and 4 of the
Convention. B. Alleged violation of Article 4 of the Convention 32. The applicant aleged
that he would risk being subjected to treatment in breach of Article 4 of the Convention if
he were deported to Eritrea. He claimed that he would be sent back to his military unit and
forced to carry out indefinite military service which, inits current state, would violate his
right not to be held as a slave or in servitude and not to be required to perform forced
labour. As regards the different human rights violations in the military or national servicein
Eritrea he referred to, inter alia, the reports of the UN Commission of Inquiry on Human
Rightsin Eritrea published in 2015 and 2016. 33. The Court notes that the applicant's claim
as presented to the State Secretariat for Migration and the Federal Administrative Court
focused on therisk that he would face ill-treatment if he were deported to Eritrea, for
reasons of his alleged desertion from the military and hisillegal exit. It istrue that he had
also stated in the domestic proceedings that he could no longer bear military service, which
seemed endless to him, and had therefore decided to leave the country illegally (see
paragraphs 4 and 6 above). However, the Court considers that, in the set of proceedings
leading to the present application, the description of the applicant's fear of being sent back
to his military unit and being forced to carry out indefinite military service was primarily
relevant to the description of the circumstances of the applicant's departure from Eritrea,
and not as relevant to the dangers to which he would be exposed if he were forcibly
returned (similar to M.O. v. Switzerland , cited above, § 89). The applicant did not argue
before the domestic authorities that military service constituted slavery, servitude and/or
forced labour and the domestic authorities did not examine this aspect. 34. The Court
reiterates that, under Article 35 8 1 of the Convention, it may only deal with a matter after
all domestic remedies have been exhausted, the purpose being to afford the Contracting
States the opportunity of preventing or putting right the violations alleged against them
before those allegations are submitted to it (see Gafgen v. Germany [GC], no. 22978/05, §
142, ECHR 2010). While Article 35 8 1 of the Convention must be applied with some
degree of flexibility and without excessive formalism, it normally requires that the
complaints intended to be brought subsequently before the Court should have been made to
the competent domestic courts, at least in substance (ibid.; see also Association Les témoins
de Jéhovah v. France (dec.), no. 8916/05 , 21 September 2010). 35. In view of the
foregoing considerations, the Court finds that this complaint must be rejected under Article
35 88 1 and 4 of the Convention for non-exhaustion of domestic remedies. 36. In view of
the above, it is appropriate to discontinue the application of Rule 39 of the Rules of Court.
Entscheid For these reasons, the Court, unanimously, Declares the application inadmissible.
Donein English and notified in writing on 14 December 2017. Fatom Aracm Deputy
Registrar Pere Pastor Vilanova President
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