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Regeste

Regeste Diese Zusammenfassung existiert nur auf Franzoésisch. SUISSE: Art. 6 par. 1
CEDH. Refus desjuridictions civiles d'examiner une action en réparation du préjudice
moral cause par des actes de torture subis en Tunisie. Le rejet des tribunaux suisses de leur
compétence pour juger |'action civile du requérant en vue de I'obtention de dommages et
intéréts pour réparation du préjudice causé par des actes allégués de tortures en Tunisie,
bien que la prohibition de latorture reléve du ius cogens, n'a pas vidé le droit d'acces aun
tribunal de sa substance méme, a poursuivi des buts |égitimes et a présenté un rapport de
proportionnalité avec ces buts. Il sensuit que le droit d'acces a un tribunal n'a pas été
enfreint (ch. 101-121). Conclusion: non-violation de |'art. 6 par. 1 CEDH. N.B. Cette affaire
a été renvoyée devant la Grande Chambre. Celle-ci est parvenue ala méme conclusion par
arrét du 15.03.2018. Inhaltsangabe des BJ (2. Quartal shericht 2016) Recht auf ein faires
Verfahren (Art. 6 Abs. 1 EMRK); weltweite zivilrechtliche Kompetenz. Der
Beschwerdefiihrer, ein damalsin Italien ansassiger Tunesier, machte geltend, in Tunesien
1992 auf Befehl des damaligen Innenministers A. K. gefoltert worden zu sein. Im Jahr
darauf sei er in die Schweiz gereist, wo er 1995 politisches Asyl erhalten habe. Am 8. Juli
2004 erhob der Beschwerdefuhrer beim Kantonsgericht Genf erstinstanzlich eine
Schadenersatzklage gegen den tunesischen Staat und A. K. Er machte dabei geltend, dass er
in Tunesien keine solche Klage einreichen kdnne. Das Kantonsgericht erster Instanz
erklarte sich am 9. Juni 2005 6rtlich nicht zustandig. Dieser Entscheid wurde vom
Kantonsgericht zweiter Instanz sowie vom Bundesgericht bestétigt. Unter dem Hinwels,
dass der Beschwerdefuhrer zum Zeitpunkt des Sachverhalts noch nicht in der Schweiz
ansassig war, befand das Bundesgericht, dass der Fall keinen sachlichen Bezug zur Schweiz
aufweist. Die Voraussetzungen fur eine Notzustandigkeit im Sinne von Artikel 3 des
Internationalen Privatrechts (IPRG) seien nicht erfiillt. Der Beschwerdeftihrer machte nun
vor dem Gerichtshof eine Verletzung seines Rechts auf Zugang zu einem Gericht im Sinne
von Artikel 6 Absatz 1 EMRK geltend. Gemass dem Gerichtshof war die restriktive
Auslegung von Artikel 3 IPRG nicht willkdrlich. Unter den gegebenen Umstanden hétten
sich die nationalen Behorden mit Recht darauf berufen, dass die Beweisabnahme und der
Vollzug der Urtelle schwierig wéren, wenn sie sich fir die Bearbeitung des Falls zustandig
erkléarten. Der Gerichtshof hielt allerdings auch fest, dass zwischen den Mitgliedstaaten des
Europarates, die eine Notzustéandigkeit anerkennen, ein breiter Konsens hinsichtlich der
Kriterien fur einen hinreichenden Bezug bestehe. Artikel 3 IPRG sei diesbezlglich nicht
aussergewohnlich. Schliesslich verpflichte keine weitere volkerrechtliche Norm die
Schweiz, eine weltwelte zivilrechtliche Kompetenz anzuerkennen. Keine Verletzung von
Artikel 6 Absatz 1 EMRK (4 zu 3 Stimmen).

Regeste SUISSE: Art. 6 par. 1 CEDH. Refus desjuridictions civiles d'examiner une action
en réparation du préudice moral causé par des actes de torture subisen Tunisie. Lerejet des
tribunaux suisses de leur compétence pour juger I'action civile du requérant en vue de



I'obtention de dommages et intéréts pour réparation du préjudice causé par des actes
allégués de tortures en Tunisie, bien que la prohibition de latorture reléve du ius cogens, n'a
pas vidé le droit d'accés a un tribunal de sa substance méme, a poursuivi des buts |égitimes
et a présenté un rapport de proportionnalité avec ces buts. Il sensuit que le droit d'accés aun
tribunal n'a pas été enfreint (ch. 101-121). Conclusion: non-violation de I'art. 6 par. 1
CEDH. N.B. Cette affaire a é&té renvoyée devant la Grande Chambre. Celle-ci est parvenue
alaméme conclusion par arrét du 15.03.2018. Synthese de I'OFJ (2éme rapport trimestriel
2016) Droit a un procés équitable (article 6 § 1 CEDH); compétence universelle en matiere
civile. Le requérant, un ressortissant tunisien alors domicilié en Italie, fait valoir avoir subi
des actes de torture en Tunisie en 1992 sur ordre d'A.K., alors Ministre de I'intérieur.
L'année suivante, il serait arrivé en Suisse, ou il obtint I'asile politique en 1995. Le 8 juillet
2004, le requérant saisit le Tribunal de premiére instance du canton de Genéve d'une
demande en dommages-intéréts dirigée contre la Tunisie et A.K., faisant valoir qu'il ne lui
serait pas possible de former une telle demande en Tunisie. Le 9 juin 2005, le Tribunal de
premiére instance se déclaraincompétent araison du lieu. Cette décision fut confirmée par
la Cour de justice du canton de Genéve, puis par le Tribunal fédéral. Relevant qu'al'époque
desfaitsle requérant nerésidait pas encore en Suisse, le Tribunal fédéral estima que la
cause ne présentait aucun lien de rattachement a ce pays. Les conditions d'un for de
nécessité au sens de l'article 3 delaloi sur le droit international privé (LDIP) n'éaient ainsi
pas remplies. Le requérant fait valoir devant la Cour une violation de son droit d'accés aun
tribunal au sensdel'article 6 § 1 CEDH. Selon la Cour, I'interprétation restrictive de
I'article 3 LDIP par le Tribunal fédéral n'était pas entachée d'arbitraire. Au vu des
circonstances, les autorités internes étaient fondées a avoir égard aux problémes
d'administration des preuves et d'exécution des jugements qui résulteraient de |'acceptation
d'une compétence de traiter I'affaire. La Cour releva également que l'article 3 LDIP sinscrit
dans un consensus trés large entre les Etats membres du Conseil de I'Europe qui
reconnaissent le concept d'un for de nécessité. Enfin, aucune autre norme de droit
international n'imposait a la Suisse d'admettre une compétence universelle en matiére civile.
Non-violation de I'article 6 8 1 CEDH (4 voix contre 3).

Regesto Questo riassunto esiste solo in francese. SUISSE: Art. 6 par. 1 CEDH. Refus des
juridictions civiles d'examiner une action en réparation du préjudice moral cause par des
actes de torture subis en Tunisie. Le rgjet des tribunaux suisses de leur compétence pour
juger I'action civile du requérant en vue de |'obtention de dommages et intéréts pour
réparation du préjudice causé par des actes allégués de tortures en Tunisie, bien que la
prohibition de latorture reléve du ius cogens, n'a pas vidé le droit d'accés aun tribunal de sa
substance méme, a poursuivi des buts |égitimes et a présenté un rapport de proportionnalité
avec ces buts. 1l sSensuit que le droit d'acces a un tribunal n'a pas été enfreint (ch. 101-121).
Conclusion: non-violation de I'art. 6 par. 1 CEDH. N.B. Cette affaire a été renvoyée devant
la Grande Chambre. Celle-ci est parvenue ala méme conclusion par arrét du 15.03.2018.
Sintes dell'UFG (2° rapporto trimestriale 2016) Diritto ad un processo equo (art. 6 par. 1
CEDU); competenza universale in materiacivile. Il ricorrente, un cittadino tunisino
al'epocadei fatti residente in Italia ha sostenuto di essere stato torturato in Tunisia nel 1992
su ordinedi A.K., alloraministro degli interni tunisino. L'anno successivo il signor
Nait-Liman e giunto in Svizzera dove ha ottenuto I'asilo politico nel 1995. L'8 luglio 2004,
ha presentato al tribunale civile di primo grado del Cantone di Ginevra unarichiestadi
risarcimento danni contro la Tunisiae A.K., sostenendo che non avrebbe potuto presentare
una simile domanda nel suo Paese di origine. 11 9 giugno 2005, il tribunale civile di primo



grado del Canton Ginevrasi € dichiarato incompetente per territorio. Questa decisione e
stata confermata prima dalla Corte di giustizia del Cantone di Ginevra e poi dal Tribunale
federaleil quale, considerando che all'epoca dei fatti il ricorrente non risiedevaancorain
Svizzera, haritenuto che la causa non presentasse alcun collegamento con il nostro Paese.
Le condizioni di un foro di necessitaa sensi dell'articolo 3 dellalegge federale sul diritto
internazionale privato (LDIP) non erano dunque soddisfatte. Davanti alla Corte il ricorrente
hainvocato unaviolazione del diritto ad adire un tribunale ai sensi dell'articolo 6

paragrafo 1 CEDU. Secondo la Corte, I'interpretazione restrittiva dell'articolo 3 LDIP da
parte del Tribunale federale non aveva carattere arbitrario. Viste le circostanze, le autorita
nazionali avevano a buon diritto considerato i problemi legati all'amministrazione delle
prove e all'esecuzione delle sentenze derivanti dall'accettare la competenza per questo caso.
La Corte hainoltrerilevato che l'articolo 3 LDIP s iscrive in un ampio consenso tragli Stati
membri del Consiglio d'Europa che riconoscono il concetto di foro di necessita. Infine,
nessun'altranormadi diritto internazionale impone ala Svizzera di anmettere una
competenza universale in materia civile. Non violazione dell'articolo 6 paragrafo 1 CEDU
(4 voti contro 3).

Volltext

Bundesgericht (BGE) EGMR 21.06.2016 20160621 51357 07 (Nait-Liman Abdennacer c.
Suisse) Tribunal fédéral (ATF) CEDH 21.06.2016 20160621 51357 _07 (Nait-Liman
Abdennacer c. Suisse) Tribunale federale (DTF) CEDU 21.06.2016 20160621 51357 07
(Nait-Liman Abdennacer c. Suisse)

Regeste Diese Zusammenfassung existiert nur auf Franzdsisch. SUISSE: Art. 6 par. 1
CEDH. Refus desjuridictions civiles d'examiner une action en réparation du préjudice
moral cause par des actes de torture subis en Tunisie. Le rejet des tribunaux suisses de leur
compétence pour juger I'action civile du requérant en vue de I'obtention de dommages et
intéréts pour réparation du préjudice causé par des actes allégués de tortures en Tunisie,
bien que la prohibition de la torture reléve du ius cogens, n'a pas vidé le droit d'acces aun
tribunal de sa substance méme, a poursuivi des buts |égitimes et a présenté un rapport de
proportionnalité avec ces buts. Il sensuit que le droit d'acces a un tribunal n'a pas été
enfreint (ch. 101-121). Conclusion: non-violation de I'art. 6 par. 1 CEDH. N.B. Cette affaire
a été renvoyée devant la Grande Chambre. Celle-ci est parvenue ala méme conclusion par
arrét du 15.03.2018. Inhaltsangabe des BJ (2. Quartal sbericht 2016) Recht auf ein faires
Verfahren (Art. 6 Abs. 1 EMRK); weltweite zivilrechtliche Kompetenz. Der
Beschwerdefihrer, ein damalsin Italien ansassiger Tunesier, machte geltend, in Tunesien
1992 auf Befehl des damaligen Innenministers A. K. gefoltert worden zu sein. Im Jahr
darauf sei er in die Schweiz gereist, wo er 1995 politisches Asyl erhalten habe. Am 8. Juli
2004 erhob der Beschwerdefiihrer beim Kantonsgericht Genf erstinstanzlich eine
Schadenersatzklage gegen den tunesischen Staat und A. K. Er machte dabel geltend, dass er
in Tunesien keine solche Klage einreichen konne. Das Kantonsgericht erster Instanz
erklarte sich am 9. Juni 2005 &rtlich nicht zustandig. Dieser Entscheid wurde vom
Kantonsgericht zweiter Instanz sowie vom Bundesgericht bestétigt. Unter dem Hinweis,
dass der BeschwerdefUhrer zum Zeitpunkt des Sachverhalts noch nicht in der Schweiz
ansassig war, befand das Bundesgericht, dass der Fall keinen sachlichen Bezug zur Schweiz
aufweist. Die Voraussetzungen fur eine Notzustandigkeit im Sinne von Artikel 3 des
Internationalen Privatrechts (IPRG) seien nicht erflllt. Der Beschwerdefiihrer machte nun



vor dem Gerichtshof eine Verletzung seines Rechts auf Zugang zu einem Gericht im Sinne
von Artikel 6 Absatz 1 EMRK geltend. Gemass dem Gerichtshof war die restriktive
Auslegung von Artikel 3 1PRG nicht willkurlich. Unter den gegebenen Umstanden hétten
sich die nationalen Behtrden mit Recht darauf berufen, dass die Beweisabnahme und der
Vollzug der Urteile schwierig wéren, wenn sie sich fir die Bearbeitung des Falls zustandig
erklarten. Der Gerichtshof hielt allerdings auch fest, dass zwischen den Mitgliedstaaten des
Europarates, die eine Notzustandigkeit anerkennen, ein breiter Konsens hinsichtlich der
Kriterien fur einen hinreichenden Bezug bestehe. Artikel 3 I1PRG sai diesbeziiglich nicht
aussergewohnlich. Schliesslich verpflichte keine weitere volkerrechtliche Norm die
Schweiz, eine weltweite zivilrechtliche Kompetenz anzuerkennen. Keine Verletzung von
Artikel 6 Absatz 1 EMRK (4 zu 3 Stimmen). Regeste SUISSE: Art. 6 par. 1 CEDH. Refus
desjuridictions civiles d'examiner une action en réparation du préudice moral causé par des
actes de torture subis en Tunisie. Le rgjet des tribunaux suisses de leur compétence pour
juger I'action civile du requérant en vue de |'obtention de dommages et intéréts pour
réparation du préjudice causé par des actes allégués de tortures en Tunisie, bien que la
prohibition de latorture reléve du ius cogens, n'a pas vidé le droit d'accés aun tribunal de sa
substance méme, a poursuivi des buts |égitimes et a présenté un rapport de proportionnalité
avec ces buts. 1l sSensuit que le droit d'acces a un tribunal n'a pas été enfreint (ch. 101-121).
Conclusion: non-violation de I'art. 6 par. 1 CEDH. N.B. Cette affaire a été renvoyée devant
la Grande Chambre. Celle-ci est parvenue ala méme conclusion par arrét du 15.03.2018.
Synthése de I'OFJ (2éme rapport trimestriel 2016) Droit a un proces équitable (article6 § 1
CEDH); compétence universelle en matiére civile. Le requérant, un ressortissant tunisien
alorsdomicilié en Italie, fait valoir avoir subi des actes de torture en Tunisie en 1992 sur
ordre d'A K., aors Ministre de I'intérieur. L'année suivante, il serait arrivé en Suisse, ou il
obtint I'asile politique en 1995. Le 8 juillet 2004, le requérant saisit le Tribunal de premiére
instance du canton de Genéve d'une demande en dommages-intéréts dirigée contre la
Tunisieet A.K., faisant valoir qu'il ne lui serait pas possible de former une telle demande en
Tunisie. Le 9 juin 2005, le Tribunal de premiére instance se déclaraincompétent a raison du
lieu. Cette décision fut confirmée par la Cour de justice du canton de Genéve, puis par le
Tribunal fédéral. Relevant qu'al'époque desfaits le requérant ne résidait pas encore en
Suisse, le Tribunal fédéral estima que la cause ne présentait aucun lien de rattachement a ce
pays. Les conditions d'un for de nécessité au sens de I'article 3 de laloi sur le droit
international privé (LDIP) n'étaient ainsi pas remplies. Le requérant fait valoir devant la
Cour une violation de son droit d'accés aun tribunal au sens del'article 6 8 1 CEDH. Selon
la Cour, l'interprétation restrictive de |'article 3 LDIP par le Tribunal fédéral n'était pas
entachée d'arbitraire. Au vu des circonstances, |es autorités internes étaient fondées a avoir
égard aux probléemes d'administration des preuves et d'exécution des jugements qui
résulteraient de |'acceptation d'une compétence de traiter |'affaire. La Cour releva également
gue l'article 3 LDIP sinscrit dans un consensus trés large entre les Etats membres du
Conseil de I'Europe qui reconnaissent le concept d'un for de nécessité. Enfin, aucune autre
norme de droit international n'imposait a la Suisse d'admettre une compétence universelle
en matiére civile. Non-violation de l'article 6 § 1 CEDH (4 voix contre 3). Regesto Questo
riassunto esiste solo in francese. SUISSE: Art. 6 par. 1 CEDH. Refus desjuridictions civiles
d'examiner une action en réparation du préjudice moral causé par des actes de torture subis
en Tunisie. Le rgjet des tribunaux suisses de leur compétence pour juger I'action civile du
requérant en vue de |'obtention de dommages et intéréts pour réparation du préjudice causé
par des actes allégués de tortures en Tunisie, bien que la prohibition de la torture reléve du



ius cogens, n'a pas vidé le droit d'accés a un tribunal de sa substance méme, a poursuivi des
buts |égitimes et a présenté un rapport de proportionnalité avec ces buts. Il sensuit que le
droit d'accés a un tribunal n'a pas été enfreint (ch. 101-121). Conclusion: non-violation de
I'art. 6 par. 1 CEDH. N.B. Cette affaire a été renvoyée devant la Grande Chambre. Celle-ci
est parvenue ala méme conclusion par arrét du 15.03.2018. Sintesi dell'UFG (2° rapporto
trimestriale 2016) Diritto ad un processo equo (art. 6 par. 1 CEDU); competenza universale
in materiacivile. Il ricorrente, un cittadino tunisino al'epoca dei fatti residentein Italiaha
sostenuto di essere stato torturato in Tunisianel 1992 su ordine di A.K., aloraministro
degli interni tunisino. L'anno successivo il signor Nait-Liman e giunto in Svizzera dove ha
ottenuto I'asilo politico nel 1995. L'8 luglio 2004, ha presentato al tribunale civile di primo
grado del Cantone di Ginevra unarichiestadi risarcimento danni contro laTunisiae A.K.,
sostenendo che non avrebbe potuto presentare una simile domanda nel suo Paese di origine.
II'9 giugno 2005, il tribunale civile di primo grado del Canton Ginevras é dichiarato
incompetente per territorio. Questa decisione € stata confermata prima dalla Corte di
giustiziadel Cantone di Ginevrae poi dal Tribunale federale il quale, considerando che
all'epoca dei fatti il ricorrente non risiedeva ancorain Svizzera, haritenuto che la causa non
presentasse alcun collegamento con il nostro Paese. Le condizioni di un foro di necessita ai
sensi dell'articolo 3 dellalegge federale sul diritto internazionale privato (LDIP) non erano
dunque soddisfatte. Davanti ala Corte il ricorrente hainvocato unaviolazione del diritto ad
adire un tribunale ai sensi dell'articolo 6 paragrafo 1 CEDU. Secondo la Corte,
I'interpretazione restrittiva dell'articolo 3 LDIP da parte del Tribunale federale non aveva
carattere arbitrario. Viste le circostanze, |e autorita nazionali avevano a buon diritto
considerato i problemi legati all'amministrazione delle prove e al'esecuzione delle sentenze
derivanti dall'accettare la competenza per questo caso. La Corte hainoltre rilevato che
I'articolo 3 LDIP si iscrive in un ampio consenso tra gli Stati membri del Consiglio
d'Europa che riconoscono il concetto di foro di necessita. Infine, nessun'altra norma di
diritto internazionale impone alla Svizzera di ammettere una competenza universalein
materia civile. Non violazione dell'articolo 6 paragrafo 1 CEDU (4 voti contro 3).

Urtellskopf 51357/07 Nait-Liman Abdennacer c. Suisse Arrét no. 51357/07, 21 juin 2016
Regeste Diese Zusammenfassung existiert nur auf Franzdsisch. SUISSE: Art. 6 par. 1
CEDH . Refus desjuridictions civiles d'examiner une action en réparation du préudice
moral causé par des actes de torture subis en Tunisie. Le rejet des tribunaux suisses de leur
compétence pour juger |'action civile du requérant en vue de |'obtention de dommages et
intéréts pour réparation du préjudice cause par des actes allégués de tortures en Tunisie,
bien que la prohibition de la torture reléve du ius cogens, n'a pas vidé le droit d'acces aun
tribunal de sa substance méme, a poursuivi des buts |égitimes et a présenté un rapport de
proportionnalité avec ces buts. 11 Sensuit que le droit d'acces aun tribunal n'a pas été
enfreint (ch. 101-121). Conclusion: non-violation de ' art. 6 par. 1 CEDH . N.B. Cette
affaire a été renvoyée devant la Grande Chambre. Celle-ci est parvenue alaméme
conclusion par arrét du 15.03.2018. Inhaltsangabe des BJ (2. Quartal shericht 2016) Recht
auf ein faires Verfahren (Art. 6 Abs. 1 EMRK); weltweite zivilrechtliche Kompetenz. Der
Beschwerdefiihrer, ein damalsin Italien ansdssiger Tunesier, machte geltend, in Tunesien
1992 auf Befehl des damaligen Innenministers A. K. gefoltert worden zu sein. Im Jahr
darauf sei er in die Schweiz gereist, wo er 1995 politisches Asyl erhalten habe. Am 8. Juli
2004 erhob der Beschwerdefiihrer beim Kantonsgericht Genf erstinstanzlich eine
Schadenersatzklage gegen den tunesischen Staat und A. K. Er machte dabei geltend, dass er
in Tunesien keine solche Klage einreichen konne. Das Kantonsgericht erster Instanz



erklarte sich am 9. Juni 2005 ortlich nicht zustandig. Dieser Entscheid wurde vom
Kantonsgericht zweiter Instanz sowie vom Bundesgericht bestétigt. Unter dem Hinwelis,
dass der BeschwerdefUhrer zum Zeitpunkt des Sachverhalts noch nicht in der Schweiz
ansassig war, befand das Bundesgericht, dass der Fall keinen sachlichen Bezug zur Schweiz
aufweist. Die Voraussetzungen fur eine Notzustandigkeit im Sinne von Artikel 3 des
Internationalen Privatrechts (IPRG) seien nicht erfullt. Der Beschwerdefiihrer machte nun
vor dem Gerichtshof eine Verletzung seines Rechts auf Zugang zu einem Gericht im Sinne
von Artikel 6 Absatz 1 EMRK geltend. Gemass dem Gerichtshof war die restriktive
Auslegung von Artikel 3 1PRG nicht willkurlich. Unter den gegebenen Umstanden hétten
sich die nationalen Behtrden mit Recht darauf berufen, dass die Beweisabnahme und der
Vollzug der Urteile schwierig wéren, wenn sie sich fir die Bearbeitung des Falls zustandig
erklarten. Der Gerichtshof hielt allerdings auch fest, dass zwischen den Mitgliedstaaten des
Europarates, die eine Notzustandigkeit anerkennen, ein breiter Konsens hinsichtlich der
Kriterien fUr einen hinreichenden Bezug bestehe. Artikel 3 IPRG sal diesbeziglich nicht
aussergewohnlich. Schliesslich verpflichte keine weitere volkerrechtliche Norm die
Schweiz, eine weltweite zivilrechtliche Kompetenz anzuerkennen. Keine Verletzung von
Artikel 6 Absatz 1 EMRK (4 zu 3 Stimmen). Sachverhalt THIRD SECTION DECISION
Application no. 37466/13 A. M. against Switzerland The European Court of Human Rights
(Third Section), sitting on 3 November 2015 as a Chamber composed of: Luis Lopez
Guerra, President, George Nicolaou, Helen Keller, Helena Jaderblom, Johannes Silvis,
Dmitry Dedov, Branko Lubarda, judges, and Marialena Tsirli, Deputy Section Registrar,
Having regard to the above application lodged on 10 June 2013, Having regard to the
interim measure indicated to the respondent Government under Rule 39 of the Rules of
Court, Having deliberated, decides as follows: THE FACTS 1. The applicant, Mr A.M., is
a Syrian national of Kurdish origin, who was born in 1993 and lives in Geneva. The
President granted the applicant's request for hisidentity not to be disclosed to the public
(Rule 47 8§ 4 of the Rules of Court). The applicant was represented before the Court by

Mr B. Wijkstrom, alawyer practising in Geneva. A. The circumstances of the case 2. The
facts of the case, as submitted by the applicant, may be summarised asfollows. 3. The
applicant arrived in Italy on an unknown date. His fingerprints were recorded in the
EURODAC system on 17 December 2012. On 29 December 2012 the applicant entered
Switzerland from Italy and sought asylum the same day. Soon after reaching Geneva, the
applicant started to suffer from mental illness. 4. The applicant's sister had arrived in
Switzerland on 19 December 2012, had applied for asylum and had received atemporary
permit which entitled her to remain on Swissterritory for the duration of her own asylum
application. She was married to a man who had been granted temporary refugee status.

5. On 17 January 2013, the Swiss Federal Migration Office ("FMO") requested that its
Italian counterparts take charge of the applicant's asylum request, pursuant to Article 108 1
of Regulation no. 343/2003/EC (the "Dublin Regulation™). On 21 February 2013, the Italian
immigration authorities explicitly accepted the FMO's request. On 22 February 2013, the
applicant's asylum request was rejected by the FMO on the basis of the fact that he had
entered Switzerland from another "Dublin” State. The FM O refused the application of the
humanitarian clause provided for in 8§ 15 of the Dublin Regulation. 6. On 24 April 2013,
the applicant was diagnosed with post-traumatic stress disorder, depression and back pain.
He was put on a course of weekly psychiatric sessions and was given an anti-depressant
(Zoloft, 50mg/day). According to the medical report, the stabilization of his psychological
and social environment was a precondition for the successful outcome of the applicant's



therapy. According to a subsequent medical report, dated 6 June 2013, the applicant showed
some risk of self-harm, which could go as far as suicide if he were returned to Italy, where
he had been allegedly abused by the police. The report clearly stated, however, that the
applicant's death thoughts were passive and did not disclose any concrete plan (" sans projet
concret "). 7. The applicant appealed against the decision of the FM O to the Federal
Administrative Court. The appeal was rejected on 28 May 2013. B. Relevant domestic law
and relevant law of the European Union 8. The relevant domestic law is set out in the
Court's judgment in the case of Tarakhel v. Switzerland ([GC], no. 29217/12 , 88 22-23 and
26-27, 4 November 2014). 9. The relevant instruments and principles of European Union
law are set out in the same judgment (88 28-36). 10. In particular, the Court recalls that the
Dublin Regulation is applicable to Switzerland under the terms of the association agreement
of 26 October 2004 between the Swiss Confederation and the European

Community regarding criteria and mechanisms for establishing the State responsible for
examining arequest for asylum lodged in a Member State or in Switzerland (OJL 53 of 27
February 2008). The Dublin Regulation was recently replaced by Regulation (EU) No.
604/2013 of the European Parliament and of the Council of 26 June 2013 (the "Dublin 111
Regulation™), which is designed to make the Dublin system more effective and to
strengthen the legal safeguards for persons subject to the Dublin procedure. 11. The Dublin
[11 Regulation entered into force on 1 January 2014 and was passed into law by the Swiss
Federal Council on 7 March 2014. C. The Italian context 12. A detailed description of the
asylum procedure and the legal framework and organisation of the reception system for
asylum seekersin Italy is also set out in the Tarakhel judgment ( 88 36-50). COMPLAINTS
13. The applicant complained that if returned to Italy he would face treatment contrary to
Article 3 of the Convention. 14. Under Article 8 of the Convention the applicant alleged
that, by severing his relationship with his sister and with his sister's husband, who both
lived in Switzerland, his removal to Italy would violate hisright to respect for his family
and private life. 15. Under Article 13 in conjunction with Articles 3 and 8, the applicant
claimed that he did not have an effective remedy to assess the alleged violation of hisrights
under Article 3 and 8 of the Convention. Erwagungen THE LAW A. Complaint under
Article 3 of the Convention 16. The applicant alleged that given the poor general reception
conditions of asylum seekersin Italy and the lack of proper care for his mental illness, if
removed to that country he would be subjected to inhuman and degrading treatment
prohibited by Article 3 of the Convention. Article 3 provides as follows: "No one shall be
subjected to torture or to inhuman or degrading treatment or punishment.” 17. The Court
reiterates that according to its well-established case-law the expulsion of an asylum seeker
by a Contracting State may give rise to an issue under Article 3, and hence engage the
responsibility of that State under the Convention, where substantial grounds have been
shown for believing that the person concerned faces areal risk of being subjected to torture
or inhuman or degrading treatment or punishment in the receiving country. In such
circumstances, Article 3 implies an obligation not to expel the individual to that country
(see Soering v. the United Kingdom , 7 July 1989, 88 90-91, Series A no. 161; Vilvargjah
and Othersv. the United Kingdom , 30 October 1991, § 103, Series A no. 125; H.L.R.

v. France, 29 April 1997, 8 34, Reports 1997-111; Jabari v. Turkey , no. 40035/98, § 38,
ECHR 2000-VI11; and Salah Sheekh v. the Netherlands, no. 1948/04 , § 135, ECHR
2007-1; Saadi v. Italy [GC], no. 37201/06 , § 152, ECHR 2008; M.S.S. , cited above, § 365).
18. With regard to persons suffering from serious mental illness, the Court recalls that in
Bensaid v. the United Kingdom (no. 44599/98 , ECHR 2001-I), which concerned the



removal from the United Kingdom of an Algerian national who was a schizophrenic, the
Court unanimously rejected the complaint under Article 3 (88 36-40), considering that the
case did not disclose the exceptional circumstances where the applicant was in the final
stages of aterminal illness and had no prospect of medical care or family support (compare
and contrast with D. v. the United Kingdom , 8§ 53, 2 May 1997, Reports of Judgments and
Decisions 1997-111). 19. In a subsequent case, concerning the removal of a Moroccan
national from Finland to Morocco ( S.B. v. Finland (dec.), no. 17200/11 , § 36, 24 June
2014) the Court found that mental health care was available in Morocco, that treatment for
depression as well asfor anxiety disorders was in general available in outpatient and
inpatient clinics and that the applicant also had access to the anti-depressant medication
which had been prescribed for her. It therefore considered that the applicant would have
access to treatment for her severe depression, post-traumatic stress disorder and generalised
anxiety disorder in Morocco and was therefore not at risk of treatment contrary to Article 3
of the Convention if removed to Morocco. 20. 1n amore recent judgment ( A.S. v.
Switzerland , no. 39350/13 , 30 June 2015) the Court examined the case of another Syrian
national to be removed from Switzerland to Italy under the Dublin Regulation and also
suffering from post-traumatic stress disorder and back pain. In A.S. v. Switzerland , the
Court considered that the applicant was not critically ill and there was no indication that, if
returned to Italy, he would not receive appropriate psychological treatment and would not
have access to anti-depressants of the kind that he was receiving in Switzerland (8 36).
Accordingly, the Court found that the implementation of the decision to remove the
applicant to Italy would not give rise to aviolation of Article 3 of the Convention (8 38).
21. Inthe Court's view, the present case cannot be distinguished from A.S. v. Switzerland .
Moreover, the Court reiterates that the overall situation of the reception arrangementsin
Italy cannot in itself act as abar to all removals of asylum-seekersto that country (see
Tarakhel , cited above, 88 114-115). The applicant's complaint under Article 3 of the
Convention is therefore manifestly ill-founded and must be declared inadmissible, pursuant
to Article 35 88 3 and 4 of the Convention. B. Complaints under Article 8 of the
Convention 22. Under Article 8 of the Convention the applicant alleged that, by severing
his relationship with his sister and with his sister's husband, who both lived in Switzerland,
hisremoval to Italy would violate hisright to respect for hisfamily life. He also contented
that as he wasin a particularly vulnerable situation and dependent on his sister dueto his
mental illness, hisremoval to Italy would also violate his right to respect for his private life.
Article 8 reads asfollows: "1. Everyone has the right to respect for his private and family
life, his home and his correspondence. 2. There shall be no interference by a public
authority with the exercise of this right except such asisin accordance with the law and is
necessary in a democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the rights and freedoms of others.”
23. InA.S. v. Switzerland , which is similar to the present case, as the applicant had two
sistersliving in Switzerland, the Court noted that the applicant's presence on Swiss territory
had been accepted by the domestic authorities for a very short period of time (four months)
and only for the purpose of examining his status as an asylum seeker and complying with
their relevant obligations under the Dublin Regulation and national law (8 49). The Court
recalled that it had aready held that there would be no family life, within the meaning of
Article 8, between parents and adult children or between adult siblings unless they could
demonstrate additional elements of dependence (ibid .). It considered that assuming that the



applicant and his sisters had maintained family ties when they were living in Syriaand
assuming that additional elements of dependence could be demonstrated in the applicant's
case, it could not be argued that the tolerance by the domestic authorities of the applicant's
presence on Swiss territory for alengthy period of time had enabled him to establish and
develop strong family tiesin Switzerland. Bearing in mind the margin of appreciation
afforded to States in immigration matters, the Court found that afair balance had been
struck between the competing interests at stake, namely the personal interests of the
applicant, in establishing any family life in Switzerland on the one hand and, on the other,
the public order interests of the respondent Government in controlling immigration (ibid .,
8 51). Asto the applicant's complaint regarding the fact that his removal to Italy would have
prevented him from continuing to benefit from the support of his sistersin the context of his
therapy, the Court recalled that it had aready been dealt with under Article 3 and it did not
consider it necessary to examine it again under Article 8 of the Convention (ibid ., 8 52).
24. Inthe Court's view, again, the present case cannot be distinguished from A.S. v.
Switzerland . On the one hand, the applicant lodged his application for asylum the very
same day he entered Swissterritory on 29 December 2012 (see paragraph 3 above) and the
FMO rejected it on 22 February 2013 (see paragraph 5 above). His presence on Swiss
territory was therefore tolerated by the domestic authorities for less than two months and
only for the purpose of examining his status as an asylum seeker and complying with their
relevant obligations under the Dublin Regulation and national law (see paragraph 24
above). Assuming that the applicant and his sister had maintained family ties when they
were living in Syriaand assuming that any elements of dependence could be demonstrated
in the applicant's case, it cannot be argued that he had established and developed strong
family tiesin Switzerland with his sister, who had herself arrived in Switzerland only afew
days before the applicant and was at that time tolerated on Swissterritory only for the
duration of her own asylum application (see paragraph 4 above). 25. In view of the above
considerations, the applicant's complaints under Article 8 are manifestly ill-founded and
therefore inadmissible, pursuant to Article 35 88 3 and 4 of the Convention. C. Complaint
under Article 13 combined with Articles 3 and 8 of the Convention 26. The applicant
complained in very general terms that he had been denied an effective remedy in respect of
his complaints under Articles 3 and 8 of the Convention because the Federal Administrative
Court "failed to take account of hisright to respect for his private and family life and his
right to be free from torture, and inhuman and degrading treatment”. Article 13 of the
Convention provides: "Everyone whose rights and freedoms as set forth in [the] Convention
areviolated shall have an effective remedy before anational authority notwithstanding that
the violation has been committed by persons acting in an official capacity.” 27. The Court
reiterates that an applicant's complaint alleging that his or her removal to athird State would
expose him or her to treatment prohibited under Article 3 of the Convention "must
imperatively be subject to close scrutiny by a'national authority™ (see Hirsi Jamaa and
Othersv. Italy [GC], no. 27765/09 , § 198, ECHR 2012 and Tarakhel , cited above, § 126).
That principle has led the Court to rule that the notion of "effective remedy"” within the
meaning of Article 13 taken in conjunction with Article 3 requires, firstly, "independent and
rigorous scrutiny” of any complaint made by a person in such a situation, where "there exist
substantial grounds for fearing areal risk of treatment contrary to Article 3" and, secondly,
"the possibility of suspending the implementation of the measure impugned” (ibid. ).

28. Inthe present case the Court notes that following the decision of the FMO of 22
February 2013 to reject his asylum application and return him to Italy, the applicant was



able to lodge an application with the Federal Administrative Court. He submitted before
that court that his removal to Italy would be in breach of hisrights under Articles 3 and 8 of
the Convention in view of the reception conditionsin Italy and the severance of histieswith
his sister and his brother in law (see paragraph 4 above). The appeal was lodged with the
Federal Administrative Court on 30 April 2013 and that court delivered its judgement
promptly on 28 May 2013. The judgment was fully reasoned, addressed in detail the
complaints raised by the applicant, in particular in the light of this Court's case-law, and did
not contain the slightest trace of arbitrariness (see Tarakhel , cited above, § 130).

29. Furthermore, as the Court has aready noted in the Tarakhel judgment (8 131), the
Federal Administrative Court normally undertakes a thorough examination of each
individual situation and does not hesitate to invoke the "sovereignty clause" contained in
Article 3(2) of the Dublin Regulation. 30. It follows that, assuming that the applicant had
arguable claims, he had available to him an effective remedy. Accordingly, his complaint
under Article 13 of the Convention taken in conjunction with Articles 3 and 8 must be
rejected as manifestly ill-founded, in accordance with Article 35 88 3 (a) and 4 of the
Convention. 31. Inview of the above, it is appropriate to discontinue the application of
Rule 39 of the Rules of Court. Entscheid For these reasons, the Court, unanimously,
Declares the application inadmissible. Done in English and notified in writing on 26
November 2015. Marialena Tsirli  LuisLépez Deputy Registrar Guerra President
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