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Regeste
Regeste Diese Zusammenfassung existiert nur auf Französisch. DÉCISION D'IRRECEVABILITÉ de la CourEDH: SUISSE: Art. 10 CEDH. Interdiction imposée à la Société suisse de radiodiffusion (SSR) de diffuser une émission de "Kassensturz" en raison d'allégations fallacieuses constitutives de concurrence déloyale. Cette ingérence était prévue par la loi et poursuivait le but légitime de protection des droits d'autrui. Il y a un intérêt général au débat sur la santé publique, particulièrement sur les effets secondaires des médicaments. En prenant comme exemple, dans un groupe d'analgésiques du même genre, le produit "C-S" du fabricant W., la requérante donnait l'impression que le "C-S" présentait des risques particuliers alors que tel n'était pas le cas pour les autres anti-douleurs. La requérante aurait également pu diffuser l'émission sans mentionner particulièrement le "C-S", ou en nommant tous les analgésiques du même genre. En outre, l'interdiction de commenter cette interdiction visait seulement à garantir son efficacité. La diffusion de l'émission malgré cette interdiction, avec le son coupé et deux paires de ciseaux en surimpression, a tenté de symboliser la censure et éveillé l'impression fallacieuse qu'il y avait quelque chose à cacher concernant le "C-S". Enfin, le montant du dommage de W. que la requérante a été tenue d'indemniser, résultait d'une expertise qui n'a pas été contestée. Dès lors, l'ingérence était proportionnée. Conclusion: requête déclarée irrecevable.
Regeste DÉCISION D'IRRECEVABILITÉ de la CourEDH: SUISSE: Art. 10 CEDH. Interdiction imposée à la Société suisse de radiodiffusion (SSR) de diffuser une émission de "Kassensturz" en raison d'allégations fallacieuses constitutives de concurrence déloyale. Cette ingérence était prévue par la loi et poursuivait le but légitime de protection des droits d'autrui. Il y a un intérêt général au débat sur la santé publique, particulièrement sur les effets secondaires des médicaments. En prenant comme exemple, dans un groupe d'analgésiques du même genre, le produit "C-S" du fabricant W., la requérante donnait l'impression que le "C-S" présentait des risques particuliers alors que tel n'était pas le cas pour les autres anti-douleurs. La requérante aurait également pu diffuser l'émission sans mentionner particulièrement le "C-S", ou en nommant tous les analgésiques du même genre. En outre, l'interdiction de commenter cette interdiction visait seulement à garantir son efficacité. La diffusion de l'émission malgré cette interdiction, avec le son coupé et deux paires de ciseaux en surimpression, a tenté de symboliser la censure et éveillé l'impression fallacieuse qu'il y avait quelque chose à cacher concernant le "C-S". Enfin, le montant du dommage de W. que la requérante a été tenue d'indemniser, résultait d'une expertise qui n'a pas été contestée. Dès lors, l'ingérence était proportionnée. Conclusion: requête déclarée irrecevable.
Regesto Questo riassunto esiste solo in francese. DÉCISION D'IRRECEVABILITÉ de la CourEDH: SUISSE: Art. 10 CEDH. Interdiction imposée à la Société suisse de radiodiffusion (SSR) de diffuser une émission de "Kassensturz" en raison d'allégations fallacieuses constitutives de concurrence déloyale. Cette ingérence était prévue par la loi et poursuivait le but légitime de protection des droits d'autrui. Il y a un intérêt général au débat sur la santé publique, particulièrement sur les effets secondaires des médicaments. En prenant comme exemple, dans un groupe d'analgésiques du même genre, le produit "C-S" du fabricant W., la requérante donnait l'impression que le "C-S" présentait des risques particuliers alors que tel n'était pas le cas pour les autres anti-douleurs. La requérante aurait également pu diffuser l'émission sans mentionner particulièrement le "C-S", ou en nommant tous les analgésiques du même genre. En outre, l'interdiction de commenter cette interdiction visait seulement à garantir son efficacité. La diffusion de l'émission malgré cette interdiction, avec le son coupé et deux paires de ciseaux en surimpression, a tenté de symboliser la censure et éveillé l'impression fallacieuse qu'il y avait quelque chose à cacher concernant le "C-S". Enfin, le montant du dommage de W. que la requérante a été tenue d'indemniser, résultait d'une expertise qui n'a pas été contestée. Dès lors, l'ingérence était proportionnée. Conclusion: requête déclarée irrecevable.
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Urteilskopf 43524/98 Schweizerische Radio- und Fernsehgesellschaft (SRG) gegen Schweiz Nichtzulassungsentscheid no. 43524/98, 12 avril 2001 Regeste Diese Zusammenfassung existiert nur auf Französisch. DÉCISION D'IRRECEVABILITÉ de la CourEDH: SUISSE: Art. 10 CEDH . Interdiction imposée à la Société suisse de radiodiffusion (SSR) de diffuser une émission de "Kassensturz" en raison d'allégations fallacieuses constitutives de concurrence déloyale. Cette ingérence était prévue par la loi et poursuivait le but légitime de protection des droits d'autrui. Il y a un intérêt général au débat sur la santé publique, particulièrement sur les effets secondaires des médicaments. En prenant comme exemple, dans un groupe d'analgésiques du même genre, le produit "C-S" du fabricant W., la requérante donnait l'impression que le "C-S" présentait des risques particuliers alors que tel n'était pas le cas pour les autres anti-douleurs. La requérante aurait également pu diffuser l'émission sans mentionner particulièrement le "C-S", ou en nommant tous les analgésiques du même genre. En outre, l'interdiction de commenter cette interdiction visait seulement à garantir son efficacité. La diffusion de l'émission malgré cette interdiction, avec le son coupé et deux paires de ciseaux en surimpression, a tenté de symboliser la censure et éveillé l'impression fallacieuse qu'il y avait quelque chose à cacher concernant le "C-S". Enfin, le montant du dommage de W. que la requérante a été tenue d'indemniser, résultait d'une expertise qui n'a pas été contestée. Dès lors, l'ingérence était proportionnée. Conclusion: requête déclarée irrecevable. Sachverhalt The European Court of Human Rights (Second Section), sitting on 12 April 2001 as a Chamber composed of Mr C.L. Rozakis, President , Mr L. Wildhaber, Mr G. Bonello, Mrs V. Strá?nická, Mr M. Fischbach, Mrs M. Tsatsa-Nikolovska, Mr E. Levits, judges , and Mr E. Fribergh, Section Registrar , Having regard to the above application introduced with the European Commission of Human Rights on 26 August 1998 and registered on 21 September 1998, Having regard to Article 5 § 2 of Protocol No. 11 to the Convention, by which the competence to examine the application was transferred to the Court, Having deliberated, decides as follows: THE FACTS The applicant association, the Swiss Radio and Television Company, is an association registered with the Commercial Register in Bern in Switzerland. Before the Court it is represented by Mr A. Kley, a lawyer practising in Bern. A. The circumstances of the case The facts of the case, as submitted by the applicant association, may be summarised as follows. The applicant association broadcasts a regular television programme "Kassensturz" ("Pennywatcher") dealing with consumer problems, money and work. The magazine "K-Tip" accompanies the television programmes. The editors of "Kassensturz" intended to broadcast on 20 April 1993 in a programme lasting 30 minutes, inter alia , a contribution on medicaments and in particular on the side-effects of multi-component painkillers, for instance, that such drugs could themselves induce headaches. In the contribution there was to be a short film showing a fictitious person B.S. who, after waking up with a headache, met a doctor in the bathroom with whom he talked about these medicaments. An article published in various newspapers on the same day announced the programme as follows: "B.S. who has taken too much histamine wakes up with a 'hangover'. As usual he takes a 'C.-pain' tablet. However, precisely this painkiller is not recommended by critical doctors. It has too many different active substances." The W.-company, which produced the "C.-pain" medicament, obtained on the same day, 20 April 1993, from the single judge J.H. of the Bern District Office( Einzelrichter im Richteramt ) a super-provisional order ( superprovisorische Verfügung ) which prohibited the "Kassensturz" programme or the "K-Tip" magazine "to call in question or attack the painkiller 'C.-pain' alone or as an exemplary representative of an entire category of medicaments without a representative comparison of other painkillers; (and) to comment the present order proceedings in the context of a 'Kassensturz' programme." On the evening of the 20 April 1993 the programme was broadcast as follows: A film showed B.S. waking up with a headache and going to the bathroom in order to fetch a medicament. At this stage, a grey curtain was superimposed on the action for a period of 50 seconds, and the sound was turned off. The viewer was aware of a dialogue behind the curtain between B.S. and a second person. In the meantime, the following text, accompanied by two scissors, appeared on the screen: "?Super-provisional order: The broadcasting of this part of the film on 'C.-pain' is prohibited today ? Bern District Court, (J.H.) SP [1] ." The film continued with the picture of a doctor saying "think about it!". A voice then stated "no medicaments with several components!" The next part of the film showed B.S. suffering from diarrhoea after having taken too many laxatives. The doctor appeared again, and B.S. asked him for a new medicament, which the doctor refused, prescribing him black tea instead. A further sequence of the film concerned tranquillisers. At the end of the film the moderator made the following comment: "You have seen, we were not allowed to broadcast a sequence on 'C.-pain', as the producer, the W.-company, brought this about by means of a super-provisional order." On 21 April 1993 the "K-Tip" magazine published a list of 19 medicaments, among them "C.-pain", which it did not recommend, 14 medicaments which were "ok", and 6 homeopathic products. On 2 June 1993 the District Court converted the super-provisional order into a provisional order, while granting the W.-company a time-limit of 30 days to institute court proceedings against the applicant association. The W.-company then filed an action with the Commercial Court( Handelsgericht ) of the Canton of Bern, requesting a prohibition of any statement concerning "C.-pain" as well as damages exceeding CHF 8,000 from the applicant association. In the ensuing proceedings, the applicant association submitted, inter alia , that it had chosen to mention "C.-pain" in the broadcast since the latter was the most widely used product of the group in Switzerland, and had been at the centre of a large publicity campaign. Moreover, the film, which had clearly stated that the problem lay with all multi-component products, had intended to show the importance of medical supervision when taking such products, rather than demonstrating particular deficiencies of "C.-pain". On 21 September 1994 the Commercial Court issued a partial judgment in which it upheld the action, prohibiting the applicant association from calling in question, or attacking, in its broadcasts the medicament "C.-pain" alone or as an exemplary representative of an entire category of medicaments. The judgment furthermore found that the broadcast of 20 April 1993 was unlawful and breached the Unfair Competition Act insofar as it related to the judicial order. In its judgment, the court stated inter alia : "In the court's opinion the exclusive and negative mention of a single medicament, which can be reproached for nothing else than belonging to a particular group of medicaments, breaches the principle of good faith. ... In order for the 'Kassensturz'-viewer not to obtain and keep the impression that the particular product is the sole issue, it must at least clearly transpire from the broadcast that (and why) the product in question was adduced as an example of a particular category of products. In order to avoid that the television viewer obtains the impression of incorrect facts, it is probably necessary in the individual case to mention by name all equivalent products, since otherwise the affected party will, in its position as a scapegoat, suffer disproportionate negative market results ..." Insofar as the judicial order itself had been mentioned in writing and orally in the programme of 20 April 1993, the judgment continued: "It furthermore breaches the principle of unfairness( Lauterkeit ) mentioned in the general clause in Section 2 of the Act on Unfair Competition ( Gesetz über den unlauteren Wettbewerb ) and will create incorrect impressions with the viewer if a product and its producer - the latter contesting (as explained above) with legal means that he is being one-sidedly pilloried ( Anprangern ) - are mentioned by name in the manner at issue in a much noticed consumer programme such as 'Kassensturz'. The viewer expects the weekly pillorying of inferior goods, dubious services and deceiving market conduct. He will now obtain the incorrect impression that a producer knew how to obtain, with the assistance of a judge (named in person and belonging to the social-democratic party), the prohibition of a report on his dubious goods. The impression that the plaintiff with his product 'C.-pain' had (as the only one among the producers of painkillers) something bad to hide, calling for a contribution of 'Kassensturz', is further reinforced by the fact that the reason for the judicial prohibition is not mentioned. Thus, the statement is missing that 'C.-pain' is one of 19 combination products and one of 9 combination-pain-killers with caffeine additives, respectively, and that its exemplary and exclusive mention as a medicament, with a warning not to take it, was seen by the judge as a breach of unfair competition ... It was possible without any difficulty to show in the same film passage ... the preferred one-component-products as a group, without mentioning one particular product." The Commercial Court concluded that the negative presentation of the product "C.-pain" as well as the manner in which the remedy filed had been commented upon, served to jeopardise the market position of the W.-company, though it considered that it would decide in a subsequent judgment on the request for damages of the W.-company. The applicant association's appeal( Berufung ) and public law appeal ( staatsrechtliche Beschwerde ) were rejected by the Federal Court on 18 April 1995, inter alia , as the judgment of the Commercial Court was not final. In the meantime, the Commercial Court of the Canton of Bern ordered the preparation of an expert opinion by an expert of the pharmaceutical industry in respect of the damages suffered by the W.-company. This opinion, comparing in detail the sales of various medicaments over various periods of time and in particular the drop in sales suffered by the W.-company, was submitted on 30 January 1996. Thereupon proceedings were resumed before the Commercial Court which by judgment of 28 November 1996 awarded the W.-company damages amounting to CHF 480,000. The applicant association's appeal against this decision was dismissed by the Federal Court on 8 January 1998, the judgment being served on 27 February 1998. The Court, which considered that the prohibitions at issue were based on Sections 2 and 3 § 1 (a) of the Unfair Competition Act, stated, inter alia : "In order to warn about the possible risks of a particular category of goods it is neither necessary nor adequate to mention or emphasise particular competitors or their products as compared with all other products with the same characteristics. To the contrary, it will contradict the aim of objective information if the impression is created that corresponding risks would only arise in the case of some of these goods, since in certain circumstances this may even prompt the consumers to switch to other goods of the same category with the same negative characteristics. Neither the public function of the media nor the economic interests in raising the number of copies published or of television viewers serve to justify the disparaging of individually named competitors or their products under the pretext of general information in the public interest, as long as there are no particular characteristics of specific products or there is no conduct of particular competitors." B. Relevant domestic law and practice Super-provisional orders may be ordered in case of urgency without hearing the opposing party. They will become obsolete if they are not confirmed by a subsequent provisional order which in turn, and upon an action, may become the object of a regular court judgment. The pertinent provisions of the Unfair Competition Act of 1986 read as follow: " Section 1 This Act is intended to guarantee, in the interests of all the parties concerned, fair, undistorted competition. Section 2 Any conduct or commercial practice shall be unfair and illegal if it is deceptive or in any other way offends the principle of good faith and if it affects relations between competitors or between suppliers and customers. Section 3 A person acts unfairly if, in particular, (a) he denigrates others or the goods, work, services, prices or business of others by making inaccurate, misleading or unnecessarily wounding statements; ... Section 9 "1. Anyone who through an act of unfair competition sustains or is threatened with damage to his goodwill, credit, professional reputation, business or economic interests in general, may apply to a court: (a) to prohibit the act if it is imminent; (b) to order that it cease, if it is still continuing; (c) to declare it unlawful, if the interference it has caused persists. 3. He may also, in accordance with the Code of Obligations, bring an action in damages and for reparation of non-pecuniary damage and require that any gain be handed over ..." COMPLAINTS 1. The applicant association complains under Article 10 of the Convention of the prohibitions to broadcast information on the "C.-pain" medicament and to comment the judicial order. An exorbitant sum of damages was imposed for a trivial comment on the measure ordered by the single judge. The applicant association submits that there was no legal basis for this interference with its rights. Furthermore, the purely economic interest of the W.-company could not serve as a reason to justify the interferences. In any event, the prohibition of views on such medicaments, increasingly shared among scientific organisations, was not "necessary in a democratic society" within the meaning of Article 10 § 2 of the Convention. Sanctioning the applicant association for its comment on the measure imposed by the single judge overlooks that the Court in its case-law accepted even severe criticism of a judicial body; reference is made here to the case of De Haes and Gijsels v. Belgium (see the judgment of 24 February 1997 , Reports of Judgments and Decisions 1997-I, p. 198 et seq. ). The applicant association submits that consumer broadcasts will no longer be possible if one accepts the prohibition of exemplary reporting, as in the present case, since every negative remark on a particular product may in theory impair its sale. It is pointed out that the decisions of the domestic courts have been widely criticised among specialists. 2. The applicant association further complains under Article 6 § 1 of the Convention that the judges sitting on the bench of the Commercial Court of the Canton of Bern were not independent and impartial. Three of the five judges were commercial judges( kaufmännische Richter ). They would have represented exclusively commercial interests aiming at an increased turnover and would have been keen in setting an example and prohibiting critical media coverage once and for all. In appeal proceedings, the Federal Court does not have jurisdiction to examine such a complaint. Erwägungen THE LAW 1. The applicant association complains under Article 10 of the Convention of the prohibitions to broadcast information on a particular medicament and to comment on the measure ordered by the single judge. This provision states: "1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises. 2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary." In the Court's opinion the prohibitions interfered with the exercise of the applicant association's rights guaranteed under Article 10. Such an interference will infringe the Convention if it does not meet the requirements of paragraph 2 of Article 10. It is therefore necessary to determine whether the interference was "prescribed by law", motivated by one or more of the legitimate aims set out in that paragraph, and "necessary in a democratic society" to achieve them. The Court notes that the domestic authorities relied in respect of the measures at issue on Sections 1, 2 and 3 § 1 (a) of the Unfair Competition Act. The measure was, therefore, "prescribed by law" within the meaning of Article 10 § 2 of the Convention (see the Hertel v. Switzerland judgment of 25 August 1998, Reports of Judgments and Decisions , 1998-VI, pp. 2325-2327, §§ 32-38). Moreover, since the Unfair Competition Act "is intended to guarantee, in the interests of all the parties concerned, fair, undistorted competition" (see Section 1 of the Act), the aim of the measure was the "protection of the ... rights of others" within the meaning of Article 10 § 2 of the Convention. In assessing whether the interference was "necessary in a democratic society" within the meaning of Article 10 § 2 of the Convention, the Court recalls that the interference must correspond to a "pressing social need" and be proportionate to the legitimate aim pursued. However, when assessing the existence and extent of the necessity of an interference, the Contracting States enjoy a certain margin of appreciation though this margin is subject to a European supervision (see the Lingens v. Austria judgment of 8 July 1986, Series A no. 103, p. 25, § 39). Turning to the circumstances of the present case, the Court has first examined the applicant association's complaint about the prohibition to broadcast information on a particular medicament, in particular "C.-pain" as an example of a number of multi-component painkillers leading to further side-effects. In the Court's opinion, a debate over public health, and in particular over the side-effects of certain medicaments, will certainly be of general interest. The present case nevertheless differs from the Hertel case (cited above, p. 2330, § 47) in that the broadcast not only dealt with the alleged dangers resulting from a whole group of equivalent medical products. Rather, it singled out one particular medicament as an example, even though it has not been alleged that this medicament provided any particular dangers which the others did not. Moreover, the applicant association would have been free, on the one hand, to broadcast the programme without reference to any particular medicament, or on the other hand, as the Commercial Court of the Canton of Bern pointed out in its judgment of 21 September 1994, to mention all the products of the group, which is indeed what it subsequently did in the "K-Tip" magazine. The Court has next examined the applicant association's complaint about the prohibition to comment on the judicial order. In the Court's opinion, this measure cannot be considered disproportionate since its aim was not to defeat the object and purpose of the general prohibition to refer to the "C.-pain" medicament. Nevertheless, in its programme on 20 April 1993 the applicant association twice commented on the judicial order, in writing and orally. Eventually it was obliged to pay damages on account of the resulting drop in sales of the W.-company, though before the Court it has not been contended that the expert opinion leading to the assessment of damages was incorrect. As regards the manner in which the applicant association commented on the judicial order, the Court notes that, by employing two pairs of scissors in the text shown and by expressly mentioning the "C.-pain" medicament, the applicant association was attempting to symbolise censorship in respect of this particular product. However, no mention was made of the reasons for the judicial prohibition. Yet as the Commercial Court of the Canton of Bern pointed out in its judgment of 21 September 1994, the applicant association thereby created the impression that something had to be hidden in respect of this product, calling for the intervention of "Kassensturz", whereas that medicament could be reproached for nothing else than belonging to a particular group of medicaments. Having regard to the margin of appreciation left to States in such matters and to the care with which the domestic courts balanced the various interests, the Court finds that the interference with the applicant association's rights under Article 10 of the Convention could reasonably be considered "necessary in a democratic society ... for the protection of the ... rights of others". It follows that this complaint is manifestly ill-founded within the meaning of Article 35 § 3 and must be rejected under Article 35 § 4 of the Convention. 2. Under Article 6 § 1 of the Convention the applicant association complains of the lack of independence and impartiality of certain judges of the Commercial Court of the Canton of Bern. However, the applicant association failed to raise before the Federal Court a public law appeal in respect of these complaints. It has not therefore complied with the requirement under Article 35 § 1 of the Convention as to the exhaustion of domestic remedies, and this part of the application must be rejected in accordance with Article 35 § 4 of the Convention. Entscheid For these reasons, the Court by a majority Declares the application inadmissible. Erik Fribergh Christos Rozakis Registrar     President 1. "Social democratic Party"
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